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Introduction

1 The codification and revision of the laws of war, or, to use the
term more widely employed today, “international humanitarian law"
proved to.be one of the'most.important parts of the work of the 1899
Hague Peace Conference (referred te.herein as ‘the Conference’).
When.the Conferenoe cﬂnvened the laws-qof war were almost all
unwmtan they: covened onlyya maratrvely sr%all part of military
activity and there was consrder'abl oversy regarding their
extent and manﬁj_e‘rifdfé’ahglication e\7e opgst Stgéﬁis with

began the prpcess WhICh has gone on throughogj. the
century, of developlng a Substantial body of umﬁép law far the

law
which are. authorltatlvely stated in treaty texts. T de gree of detail
is such that any collection of the relevant agreemem?ﬁomp ses
hundreds of pages.

2 The Conference was held at a time when then‘?.r was great
optimism about the effectwhich scientific progressﬁrglncludlzr
developments in the science of international Iaﬂ) eould r} ve upon
the condition of humanity. Yet, as an emrnegq__ lﬁary istorian has
said, the undoubteﬁ progress which the entl h cenfury has seen
in tacklrng the problems of famlne %ﬁ has pbt been matched
by progreSs in reducrng the th(ea w *¢ While the
subject of ‘this Report i is thatt a@ oF the law thh seeks to alleviate
the effects of war, rather than‘ to prevent.war itself, the same note of
caution applles For all the undoubte/,;;rogress which has been
made durf‘ng*the last- 100'\765@1 developing the law in this area, the
difficulty of preserving humanitarian values in time of war is, if
anything, even more acute at the end of the century than it was at

the beginning.

Not all parts of the laws of war can strictly be regarded as humanitarian but the
doctrinal debate about which rules should be characterised as humanitarian and
which should not falls outside the scope of this report. For the sake of simplicity,
therefore, the terms ‘laws of war’ and ‘international humanitarian law’ will be treated
as synonymous in this report. The term ‘law of armed conflict’ is also treated as
synonymous with ‘laws of war'.

J. Keegan, War and Our World (BBC, 1998), 1.
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3 The centenary of the 1899 Peace Conference, coinciding as it
does with the 50th anniversary of the adoption of the Geneva
Conventions and the end of the United Nations Decade of Inter-
national Law, thus provides an excellent opportunity to reflect on the
development.of-the taws-of war. The purpose of this Report will be to
recall some of the achievements and failures of the last century and
to attempttoridentify thosepats of the Taws of war which stand in
greatest need ofaftention: a{?hg’ end of the\tWQ:ltieth century. The
Report will focus on the analysis \fﬁ.'n;main subjects, or themes,
which are of pgmg;tﬂéggggniﬁcance 0 _; oi‘tl:\e laws of war.
Most, though'not all, of these themes e"'f ouched on at the
Conference, _éven if deve_iﬁpments during the succeedihg\hundred
t

years have taken them in‘directions very differet \'w!om ose which
might have been envisaged in 1899. The approg“ehfﬁdop d, in
respect of each of these themes, will be to conc%'_c::l a stocktaking of
the principal achievements and failures of the M@%h cen‘ury, to
identify the principal problems which remain unresﬁ% and] where
appropriate, to suggest how such problems mighy}‘;ﬁdres ed.

4 At the end of a century which has seen so much of war and in
which the'laws of war have proved so comparatiielyi effet?{ual, it
seems obvious that that faw must be seen as defigient and the
record ofithe last hundred!years be adjudged:Qnie:of fail?n‘e rather
than achievement. This' Report will certainly;_‘;ié‘fﬁ ify deficiencies in
several ?i#as of thesfaw. Yet the principal ceffelusion i not that the
world needs new/law, or different lawy,but'that'the law which we
have needs to’be made more ,_efféhti@%A{Sir Franklin Berman has
. ' ~ B AR :
put it ' e
It séems to many;that'thie problem js‘hot to discover what the
lawiis, or how to apply it to the paﬁ'icular case, or even whether
the existing rule is ‘satisfactory’ or not, but rather how to secure
ettt T
or compel compliance with the law at all. It may be that we
have now passed from a great phase of law-making to a period

where the focus is not on new substantive law but on how to
make existing law effective. ?

5 As a preliminary to the main discussion, the Report begins
(Part 1) with a brief examination of the laws of war issues which
came before the Conference, and its successor of 1907, and a

Sir Franklin Berman, Preface to Lady Fox and M. Meyer (eds.), Effecting
Compliance (1993), p. xii.
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survey of the approach adopted at those conferences. Thereafter,

the folliowing themes will be examined in greater detail:-

1 the scope and application of the laws of war(Part Ill), a section
which will examine the place of the laws of war in international
law as.a-wholer-their l:ejg_gii)nship with the prohibition on resort
to force in the United Nations Charter and with other areas of
law, suchras the law ofihuman rights, as well as considering
the curcumStanGe&*ih \/gfucﬁ laws of ‘war become applicable.

2 the conduct of hostlllt/es m &mnal armed confiicts
(Part IV),awﬁﬁmji‘il discuss th tive law applicable to
armed, CGhﬂlCtS po‘:‘_r ssing an int tlonal character, in

partlc_u!ar the law r?rtmg to belligerent occupation, weapons,
targets and combatancy and the law of wﬁéwarf e.

3 the eonduct of hostilities in intemal armed. ;aﬁﬂ(cts( art V),
whlch will conduct a similar examination ofﬁhe law applicable
to arrped conflicts occurring within a State. f,'f?"

4 methods for ensuring compliance with the Imrt Vi {
willlook at the means of implementing the Igwfgsnsme{ed in
the earlier parts of the Report.

6 Finally, a concluding section (Part Vi) will méﬁ& somJ tentative
suggestions regarding what should be con&deréd*the pno ties for
the futureiin this area of the law. v

7 The present Report is of a prellmlr,tary na}yre
the mtentlon that’it would be recona\ red“and revi
the dlscussmns to be held a 6mmeproration process,

with a fi nal version of’ ﬂ)e’ﬁ‘e ihg produeéd in 1999. There is,
however;an addltlonal reason why th ort, and particularly Parts
Vi.and Vﬂ must be regarded as essing a preliminary character.

At the time that.this Report-was drafted (June 1998), the Inter-
governmental Conference on the Proposed International Criminal
Court was opening in Rome. The work of this Conference is likely to
have a considerable impact on the laws of war and, in particular, on
the methods for ensuring compliance with those laws. Until the
outcome of the Rome Conference is known, it would obviously be
premature to engage in any detailed comment on the law in relation
to war crimes.
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I
1.1

The Laws of War at the 1899 Peace Conference
Background

8 When Count Mouravieff first proposed the convening of an
international peace conferenceyi.,m\e question of revision of the laws
of war had been the subject of discussion in the international
commuhltyafor moré Ehaﬁ'@ th[l'fy*years A number of treaties dealing

with.specifi c\toplcslhadfﬁegd opted.~The Declaration of
Paris, 1856, prohibited anateen de an ber of other
provisions regardmg“fhawlaws of nawv. are The‘(@eneva

Convention, 1864 the fi rsb of the "Red Ci'gss" conventions,
established a legal reglme“for the protection of ‘mexdical gersonnel in
land warfare In 1868 an attempt was made t t addijtional
articles extendlng thie 1864 Convention to nava re byt these
articles never entered into force. The St Petersb:?eda tion,
1868, outlawing projectiles of under 400 gramm eighti(i.e. rifle
ammunition but not artillery shells) which were ex;ﬂos' or
with fulminating or inflammable substances; becz e fir
agreement of modern times to prohibit the use of a specific ¢ategory
of weapons.

9 Moreover, there was considerable enthus:as‘m for thé adoption
of a comprehensnve code'of the laws of war, at:le‘ﬁst in relation to
land warfare. The United States had issued' s@b a code to its
armed forces in 1863.° In 1874, at the B@ssé\@ C:dr?é/rence
representétuves of fifteen States a d "--n: tﬁé‘ Proj f an Inter-
natlonaI'Eedaratlon conce qg tha 'aw: ¥ and Cdstoms of War on
Land, althbugh this mstrume t ever beca }pe ‘binding” The Institut
de droit lntematlonal publ‘shed a Manualof the Laws of War on

Letter of 24 August 1898. The texts of many of the documents conceming the
Conference can be found in The Intemational Peace Conference, Netherlands
Ministry of Foreign Affairs, 1907, and A. Pearce Higgins, The Hague Peace
Conferences (1909) and J.B. Scott, The Proceedings of the Hague Peace
Conferences: The Conference of 1899 (Translation into English prepared by the
Carnegie Endowment, 1920).

in the authentic French text, ‘tout projectile d'un poids inférieur a 400 grammes qui
serait ou explosible ou chargé de matiéres fulminantes ou inflammables’'.

This was the famous ‘Lieber Code’ drawn up by the jurist Francis Lieber for the
Lincoln Government during the American Civil War and issued as General Order
100, Schindler and Toman, The Laws of Amed Confiicts (3rd ed., 1988), p. 3.

Schindler and Toman, p. 25.
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1.2

Land in 1880° which built upon the Brussels Declaration. All three
texts were to prove influential at the Conference.

The Laws-of War at the.Conference

10 Although;the ,Qngpesa! qfnthe Russuan\Govemment for the

Peace @onferencetomglnallyﬁoqu d _upon disarmament and the

prevention of war, the detailed ‘ﬁ fapics produced for the

Conference wasﬁéml:leawly weightegdsfo

The topics suggested for, qlscussmn we é

1 the prohlbmon for a f xed term of any mcr@e of e armed
forces'beyond those then maintained; bl

2 the prohibitionof, or limitation in the emplqyxﬁé'ht of hew
firearms or explosives;

3 the restriction of the explosives already eX|sp
prohibition of the discharge of projectiles or:
kind from balloons or by any similar means;g

4 the prohibition in:naval warfare of submarlne t rpLdo-h‘oats or
similar engines of destructlon and the ultlmate abollthn of
vessels with rams;

5 the application to naval warfare of the prmc ngs of the Geneva
Convention of 1864-on the basis of the aﬂﬁ naI rtlcles of
1868; '

6 the neutralisation of ships and bo%m yed }n saving those
I

xb@swes;of any

shipwrecked during or after an ent;

7 thereyision of the unratnﬁe”& Declafatlon of 1874
conecerning the Iaws an custe s of war'on land; and

8 the! acceptance jn,p‘rmrcible of the nfgl?)yment of good offices,
of mediation and arbitration witfi the object of preventing
armed-confliets-between nations, and the establishment of a
uniform practice in their employment?

12 Iltems 1 to 4 on this list were allocated to the First Committee of
the Conference, which concentrated on disarmament. That proved
to be the least productive part of the Conference’s work. The two
Declarations agreed in the First Committee — on the prohibition, for a

5 Ann de linstitut de droit international (1881-2) 156; Schindler and Toman, p. 35.
Pearce Higgins, op. cit., p. 40.
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10.
11.

12.

13.

period of five years, of the discharge of explosive projectiles from
balloons'® and the permanent prohibition of projectiles, "the sole
purpose of which was the diffusion of asphyxiating or deleterious
gases"'! — are really laws of war instruments.'? Items 5, 6 and 7,
which clearly.concerned-the Jaws of war, were dealt with by the
Second Committee, while the quéstion of peaceful settlement of
disputes-was qgnsi__d_e_;_req byvﬂge Third Committee.

13 . n practlce nt was in the aregpff'lbe laws of.war that the
Conference made: tﬁe‘*‘g];gatest progf&yﬁﬁvelo\ng the law. The
foremost objectlve of m‘amtalnlng peacs,gave rise to:the
Convention/for the Pacific Settlement of Disputes but the undoubted
importance of that Convention lay more in theglgatlon the
institution of the Pesmanent Court of Arbltratlonfbfﬁ!\ln th

" development of substantive law." Very little wa$ achieved in

relation to disarmament. By contrast, the Conferéﬁ took number
of important steps in what would now be describ
codification and progressive development of the Ia 4 war

14 The most striking achievement was the adoption of th
Convention on the Laws,and Customs of War on/ Lanrd and/the
Regulations attached thefeto. These Regulatlonmpuﬁt upgn the
Lieber Code, the 1874 Brussels Declaration and*vthe' 188? Oxford
Manual.' The Convention was, however, mu&h‘»nfa“re thah just an
effort in codification.” The task which the. Confé!;enc K!et itself was
the revision of the laws of war, with thq aimyboth of mMaking them
more preclse and laying dow ceﬂaﬁﬁ@ tsy n ord€/ to modify the
severity of Wwar. On the Whaiﬂg}ﬁhe éonfere e“\/Nas successful in
achlevmg these goals l‘ThebRbd'ulatlon the Laws and Customs
of-War on Land went beyond the earh{pnstruments in a number of
ways. As one of the United-States delegates put it:

Declaration No. |, 1899.

Declaration No. li, 1899. In the authentic French text, the passage quoted reads:
‘projectiles qui ont pour but unique de répandre des gaz asphyxiants ou délétéres’.

Captain Crozier, of the US delegation, made the point in his report that these
subjects would more logically have been considerd by the Second Committee for
that reason; J.B. Scott (ed.), Instructions to the American Delegates to the Hague
Peace Conferences and their Official Reports (1916), p. 29.

This subject is discussed in the Joint Report of Professors Orrego Vicuna and Pinto,
prepared for the 1999 Centennial Commemoration and is not discussed further in
the present Report.
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16

The code [i.e. the Regulations annexed to the Convention] in
general presents that advance from the rules of General Order
100 [the Lieber Code] in the direction of effort to spare the
sufferings of the population of invaded and occupied countries,
to limit the acts of invaders to those required by military
necessities, and to dlmnmg\what are ordinarily known as the
evils of war, which might be expected from the progress of
nearJy fot:ty years thought upon tﬁ&subject "

N

: The scope of the Regulationhvy,as ambltloxtaking in most of
the law of land warfare, (wnth the exﬁ% of tho
by the 1864 Geneva Conventlon) Mo

issues covered
n{e‘f the fact that the

Conference:was not able; tp reach agreement on a numper of

important issues (notlcea‘ﬁly, the question of cQ 4,
members of popular remstance movements) wasT
incorporation in the Preamble of the Convention

“!-

tant tatus for
nitigated by the
o t e firsk version

of the "Martens Clause", proposed by the ChairmaR“6f the Sub-

Committee/ on Land'Warfare of the Second Comft itiee, This clause
has attracted such a degree of attention over the boufée oftE
century that it is worthwhile reproducing it in full, mr wi

certain

other paragraphs of the Preamble:

According to the view of the High Contracti Kngﬁartles these
provisions, the wording of which has been inspifed by the
desire to diminish the evils of war, so far@s mijlitary fiecessities
perrgnt are intended to serve as generalig
belligerents in theif relations with each ‘other“
populations. g

It has not, however, been possmlé'“f;}»agj%e forthiwith on
provisions embracing all the. cmcﬁms_énces )y ich occur in
practice. A P

On the other hand! it! cbuld netbe mtended by the High
Contracting Parties that'the cases prowded for should, for
wanl of a written provision be left'fo the arbitrary judgment of
miltary commanders.

Until a more complete code of the laws of war can be issued,
the High Contracting Parties think it expedient to declare that in
cases not included in the Regulations adopted by them,
populations and belligerents remain under the protection and
the rule of the principles of the law of nations, as they result
from the usages established between civilised nations, from

14. Report of Captain Crozier, loc. cit. note 9, above, p. 46.
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the laws of humanity, and the requirements of the public
conscience.'

16 While the 1899 Convention and Regulations were superseded
in most respects by Hague Convention No. IV, 1907, and the
Regulatlmd tot Tét‘C‘&nventlon they remain an important
landmark in.the evalution of the laws of war and many of the
prowsmns whlch or;ginated in the 1899 text ‘and were carried over
intaithe 1907 Regulaﬁons déntlnue} be regarded as an
authoritative stateglant of customﬁﬁﬁeqnatnonal faw rules one
hundred years'later. £

Convention, 1949, which is still in force. ﬂ;m
ot Y ;

18 In addition, the Conference adopted three @Emtion H

- Declaration No. I, outlawing for a period of five years the
discharge of explosive projectiles from ballgenéﬁ

- Declaration No. II, prohibiting the use of p;\deet es, the sole
purpdse of which was the diffusion of asg@y@tlng /o
deleterious gases;and gt

- Declaration No: lll, prohibiting the use of, expandmg bullets and
other bullets'which flatten easny oréxpan’d in th‘é human body.

P

'r*“\_

3
A W e

15. The authentic French tex}ﬁged. ' ,,
Selon les vues des Hautes Parties s/onﬁ'actantes, ces dispositions, don't la
rédaction a été inspirée par le.désir de diminuer les maux de la guerre,
autant-que.les-nécessitss militaires le permettent, sont destinées & servir
de régle générale de conduite aux belligérants, dans leurs rapports entre
eux et avec les populations.
Il n'a pas été possible toutefois de concerter dés maintenant des
stipulations s'étendant a toutes les circonstances qui se présentent dans le
pratique.
D’autre part, il ne pouvait entrer dans les intentions des Haute Parties
contractantes que le cas non prévus fussent, faute de stipulation écrite,
laissées a I'appréciation arbitraire de ceux qui dirigent les armées.
En attendant qu'un Code plus complet des lois de la guerre puisse étre
édicté, les Hautes Parties contractantes jugent opportun de constater que,
dans les cas non compris dans les dispositions réglementaires adoptées
par elles, les populations et les belligérants restent sous la sauvegarde et
sous I'empire des principes du droit des gens, tels qu'ils résultent des
usgaes établis entre nations civilisées, des lois de 'humanité et des
exigences de la conscience publique.
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19 While these Declarations straddle the boundary between the
laws of war and disarmament, there is little doubt that the main
motive behind their adoption was humanitarian. One of the United
States delegates, for example, commented on Declaration No. | that

The action-was taken.for humanitarian reasons alone, and was
ounded upon the opinion a\z?lloons as they now exist,
form such.an, uncertaln means of delivery that they cannot be
used with- any accg‘\;ac;y’ e

20, * Finally, the Conference Iﬂdl -:-; ﬁ
as part of theFituaFA?eﬁhat it considé esurabla that there
should be dlscussmn ata §econd PeacéConference qf a range of
questions on the law of naval warfare and the lawsof neutrallty which
had not been before it in 1899, as well as sugge%ﬁhg a rewsmn of
the Geneva Convention, 1864.

.".." :

1.3 The 1907 Peace Conference and the Lawé ofMar

.1 ;G

21 The 1907 Peace Conference built upon the achlevemdnts of

the 1899 Conference. Both of the Conventions ?n the Iaws’of war

adopted by the 1899 Conference were revised. [n addltlon the

Second Conference adopted seven new Conventlo s on the laws of

naval warfare, a Convention on the rights andi‘ali ties of r(eutral

powers in'land warfare and a Conventlon relatq.“'a to th commence-
ment of hostilities. y

AL
lll. - The Scope and Apblieaiion of ‘t-h{;_aws of War

22 In assessing the achievements of 1899 in the laws of war, two
questions have to be addressed at the outset: when do those laws
apply and what is their place in the structure of international law as a
whole ? These are not just theoretical questions — although they
have considerable theoretical significance — for the answers have
important practical implications. International law is not simply a
collection of rules and principles, it is a legal system, within which no
one body of law can exist in isolation from the whole. While the laws

186. Captain Crozier, loc. cit. note 9, above, p. 31.
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1.1

17.

of war address the specific problems of the conduct of hostilities and
are, to that extent, lex specialis, it is necessary to consider their
relationship with the law governing the right to resort to force (theius
ad bellum) and also with other parts of international law which might
have an impaet upon-the-conduct of warfare, such as the law of
human rights and international environmental law. Moreover, the
effectiveness 6f the sUbstantwe laws of war will be significantly
reduced if there is constaht eonh‘oversy abo t\e circumstances in
which:those laws are appllcable >T h;sr’Part of the Report will
therefore exarmrie the place of the laws¢f war in the structure of
international flaw and the! cnrcumstances i WJhICh the\laws of war
become applicable.

The Laws of War within the Structure of Intematlo al Law

(a) Laws of War and Laws against War P

<P
23  Even in 1899 there was something anomalaws;in'}a Peace
Conference, summoned with the objective of preventing war;
devoting so much attention to devising laws for the conductof war.
in the words of one contemporary commentator:

The Emperor of Russia might have said of it Iabour for
peace, but when | speak to them thereo§ tﬁey matgé them
ready for battle"."”

24  Yetthe delegates at the Conference ewdently Saw no
inconsistency,in seeking to prever]t mwlmle alsqzﬂrawmg up codes
of conductfor its regulation i E that yir should break out.
Their attctude was succmctly stated in the _Preamble to the

e

Consnderlng that, while seéklng to preserve peace and prevent
armed conflicts between nations, it is likewise necessary to
have regard to cases where an appeal to arms may be caused
by events which their solicitude could not avert;

Animated also by the desire to serve, even in this extreme
case, the interests of humanity and the ever progressive needs
of civilisation;

Thinking it important, with this object, to revise the laws and
customs of war, either with the view of defining them more
precisely, or of laying down certain limits for the purpose of
modifying their severity as far as possible...

A. Pearce Higgins, The Hague Peace Conferences (1909), p. 43.
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18.

19

25  That approach was plainly right, both as a matter of common
sense and in principle, given that international law in 1899 did not
prohibit recourse to war as an instrument of national policy and that
the Conference-did-not-attempt to alter that situation!® However,
once international law — first through.the Covenant of the League of
Nations.and-thePdct for: theﬁenunmat\n of War and latterly
through’ ArtTcIe@(4)T\e§f the UHlted' Natlons Charter — developed rules
which seVerely limited the nght‘o »*S 3 to resort,to force in their
international relations, such an app {ﬁ{hegame ore difficult to
justify. P 4 \

26 In quﬁbular, threelissues arise. First, sho@ international law
continue to devote se'much attention to the law. ORshe co duct of
war now that it has prohibited recourse to war as an instrument of
national pollcy ? Secondly, is it right — or even po;ﬂlﬁe — tojmaintain
the principle, which was taken for granted in 189 f‘tﬁ%the laws of
war apply equally to all the warring parties, irrespegtivg,of which is
the aggr'eésor ? Thirdly, quite apart from the prin'ﬁf%ﬁcfl equal
application, are the laws of war affected by the fact that they now
co-exist with a law against war ? [ . /Y

27 With 'regard to the first question, there hav&.cértain)? been
occasions during the twentieth century when lt;has} beed argued that
attention to the Iaws of war distracts from the’ re important task of
preventlng war or'even underrmnes th n on resort to force.
That was one of the reasons @ t;c?ai{aw Commission
did not p!ace the reform oftﬁes WS fwaro s agenda in 1949!°
There can be no dou[:g_t_ howe\0er that tbyhlstory of the twentieth
century has vindicated the approach-of the delegates to the1899
Conferenee-in seeking.to-regulate the conduct of war at the same
time as striving for its prevention. More than fifty years after the
adoption of the United Nations Charter, it is all too apparent that
prohibition of war has not meant prevention and that the need for
legal regulation of warfare, "to serve, even in this extreme case, the

The Convention for the Pacific Settlement of International Disputes merely required
parties ‘before an appeal to arms ... to have recourse, as far as circumstances
allow, to the good offices or mediation of one or more friendly Powers' (Articie 1).

Year Book of the International Law Commission, 1949, vol. |, pp. 51-3. A more
practical reason was the fact that the Red Cross had already embarked upon a
complete revision of the Geneva Conventions.
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interests of humanity” is greater than ever. There is no evidence
whatsoever that the existence of laws designed to achieve that goal
does anything to make war more likely or to undermine the
prohibition on resort to force in the Charter and other instruments.
On the contrary;-recent-United Nations practice - in particular, the
determinations by the Securi‘t;.C\ouncjl, in respect of the former
Yugoslaviarand nggrgd%,_—dth‘a,t-;getter enforcement of the laws of war
could assist in addressing, threats to international peace and
security - strongly s_L_J_ggests that ?_ ntion Eo the faws of war
complements, ratherthan distracts ﬁar:_@ffhe:,attempt_s to prevent
war.? {F '

28 The second question poses more problgmé@t both.a
theoretical and a practical level. The notion tha15W13wst war
confer the same rights, and impose the same ot?i_l_i“ati"pns, 5 on the
aggressor and the victim of that aggression appégoé%ﬁ% run gounter
to the fundamental principle that no one should pﬁﬂom their own
unlawful act ( ex iniuria ius non oritur). In particulﬂhe laws of war
confer upon belligerents extensive rights vis-a-vis'n ‘31Iy other
belligerents but also neutral States. Should a State be entitjed to
such rights when it has itself been responsible, il-ﬁiﬁlﬁtion f its
obligations under the United Nations Charter and?cy's'toma(y law, for
initiating'a conflict ? N 4 /

29  Thelidea of distinguishing in the aggﬁlic-a'xﬁﬂgr'i' of thé laws of war
between the aggressor and the victjm,,(ob}i&[gé?e, the United Nations
Underta1;§§s or‘authorises thg_@&*ﬁfﬁf@e,’ﬁetw en the forces of a
lawbreaker and those'-Seﬁer_’fé‘«ip '@Etb?e international peace and
security) has been made an several occasibns since international
law developed a prohibition on recourse to force. InUnited States v.
List ("the Hostages case");-the prosecution argued that, since
Germany’s invasion of the Balkan States had been an illegal use of
force, the subsequent occupation was illegal in its entirety and those

See Security Council resolution 827 (1993), establishing the Intemnational Criminal
Tribunal for the Former Yugoslavia, the preamble to which states the Council’s view
that the prosecution of persons responsible for serious violations of international
humanitarian law would contribute to the restoration and maintenance of peace.
See also resolution 955 (1994), establishing the International Criminal Tribunal for
Rwanda. The Council's view has also been reflected in the first decisions of the
two Tribunals: Prosecutor v. Tadic (Jurisdiction) (Appeals Chamber, Yugoslav
Tribunal) 105 ILR 419, decision of 2 October 1995; Prosecutor v. Kanyabashi
(Jurisdiction) (Trial Chamber, Rwanda Tribunal), ICTR-96-15-T, decision of 18 June
1997.
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who commanded the German forces during that occupation could
not rely upon the powers given by the laws of war to a belligerent
occupant as a defence.? At the Diplomatic Conference on
Humanitarian Law in 1974, it was argued by one State that soldiers
who participated-in-an-illegal war could derive no benefit from the
laws of war, because of the iIIegaIity\of their State’s resort to force.

30, Thers ars, hoWev,er compﬂlhrgg argumeq\s both of practice
and prlnC|pIe for rejectlng such’ a« pach. First, to hold that the
laws of war applfed ma different way:. ;tﬁe dlffer;}mt sides in a
conflict would be likely to, undermine thegappllcatlon of the law. As
Sir Hersch Lauterpacht explalned

. unless the aggreSsor has been defeated
outset ,itis lmpossmle to visualize the co t of hostilities in
which one side would be bound by rules of warfare without
beneﬁtlng from them and the other side would:ge

iniuria ius non onturwould transform the co into alstruggle
whlch may be subject to no regulation at all! resull would
be the abandonment of most rules of warfare, including those
which are of a humanitarian character®

31 Secondly, the overwhelming majority of the la\vs of war seek to
benefit and protect not the belligerent States tlae elves’but
individuals caught up.in the conflict. Even if: ate 10 which they
owe allegiance has“acted unlawfully i in s r&'to fogCe, the
population of that State cannot be r ?0 ’as responsible for that
ilegality @andsshould not, thereforegngeﬁépnved the protection
which the(laws of war afford.{The laws of warare directed to all
individuals, in the sense that any lndIVIdhfé/ | at any level of authority
may-bear criminal responsibility forSuch violations of those rules as
he or she "may commit{e.g. the ill-treatment of prisoners or
detainees), whereas the law against war is directed to the State itself
and only the most senior decision-makers within a State have ever
been convicted for the crime of waging aggressive war?®

15 Ann Dig 632 at 636-7.

H. Lauterpacht, ‘The Limits of the Operation of the Law of War’ 30 BYIL (1953) 206
at212.

Thus, the International Military Tribunal at Nuremberg acquitted Speer, Hitler's
armaments minister, of crimes against the peace on the ground that he did not
participate in taking the decisions to wage aggressive war, although he was
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32 ltis, therefore, one of the achievements of the twentieth
century that the principle that the laws of war apply with equal force
to all parties to a conflict has survived and been reaffirmed. The
United States Military Tribunal in List rejected the prosecution
argument outlined-above-and held that, for the purposes of a war
crimes trial, no distinction was to be-made between an occupation
resultmg from a'laviful use of:force and one which was the product of
aggression. The same’ ﬂ%wwas taken in a\\meer of other trials at
the end of the Second World War. | _ osals made at the 1974-77
Diplomatic ConfBreﬂG‘b-to depart frondthe ;ipciple e\equal
application recelved almast no support an gﬁhe preamble to
Additional Protocol I, 19?‘7 reaffirms the prlnCIpIe of eq aI
application ' when it states that _»_;ri-r_'f_,

. the/ /provisions’ ‘'of the Geneva Conventi ]} 12 August
1949 and of this Protocol must be fully appligd in all
circumstances to all persons who are proteetgg!
instrtuments, without any adverse distinction-based on the
nature or origin of the armed conflict or on the causes
espoused by orattributed to the Parties to tgle?:arﬂlct.

|

33  Most recently, the principle of equality of application of the
laws of war was tacitly recognized in the Conven‘li'éﬁivn the' Safety of
Unlted Natlons and Assomated Personnel 1994 wL hat Convention

Conventxon thus/ draws a legal dlstlncnom tw'een e use of force

\ IJ.P' ) rd
\ ' \—"\1 /'/
convicted of war crimes, pmceedings ‘of the Inte atipnal Military Tribunal, Part 22,
pp. 521-3. Similar verdicts were‘reached in res; of a number of other

defendants at Nuremberg. A United Stateg Military Tribunal in United States v. Von
Leeb (the. High Command case’) 15.AnnDig 620 (1948) held that the members of
the German Generat-Staff-were guilty of war crimes but acquitted them of crimes
against the peace. Similarly, in the IG Farben case, the United States Military
Tribunal stated that ‘we cannot say that a private citizen shall be placed in the
position of being compelled to determine in the heat of war whether his government
is right or wrong, or, if it starts right, when it goes wrong’ (15 Ann Dig 668 at 670).
The recently established International Criminal Tribunal for the Former Yugoslavia
has jurisdiction in respect of war crimes and crimes against humanity but not
crimes against the peace.

Article 9. For discussion of the Convention, see E. Bloom, ‘Protecting
Peacekeepers: The Convention on the Safety of United Nations and Associated
Personnel’ 89 AJIL (1995) p. 621, C. Bourloyannis-Vrailas, ‘The Convention on the
Safety of United Nations and Associated Personnel’, 44 iCLQ (1995) p. 560, C.
Greenwood, ‘Protection of Peacekeepers: The Legal Regime’, 7 Duke Journal of
Comparative and International Law (1996), p. 185 and W.G. Shamp, ‘Protecting the
Avatars of International Peace and Security’, loc. cit., p. 93.
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by and against United Nations personnel. Article 2(2) provides, how-
ever, that the Convention does not apply to a United Nations
operation, authorized by the Council under Chapter VIl of the
Charter, "in which any of the personnel are engaged as combatants
against organized-armed-forces and to which the law of international
armed conflict applies”. The in?éﬁence is that once a United Nations
force bgeqmeq%:sgpt?]gt{;t to thglaws of armed conflict, those laws
apply equally ta the Wnfted Natighs«force anihits adversaries?

34 The equaliapplication of the laws of war doesinot, of course,
mean that the illegality of the agg ress6r's‘.,r»é'sort to foree produces no
consequences. Since thef-gggressor’s resort to force is unlawful, it
incurs intemational responsibility for all the co‘@s@enc of its use
of force. Ittherefore‘has a duty to compensate [ ly those who
have suffered loss as a result of the violations o'TTt___‘e laws of war
committed by its forces but also those injured by““éﬁ?? of thejsame
forces which were not contrary to that law. In theg case, the
illegality which gives rise to the responsibility lies jnﬁﬁoﬁgi al
wrongful resort to force. Moreover, since opposiﬂo tolan illegal
resort to force is an entirely foreseeable consequence of th
unlawful'act, the aggressor can also be held resgongiple fo damage
caused by lawful acts of war on the part of its oppenents. /This was
the appran:h adopted in the aftermath of the @g\lfw%nﬂlcf when the
Security @ouncil reaffirmed, in resolution 687°(1991) that Iraq was
“liable under international law for any direct I6’§'§Hama§£ ... orinjury
to foreighi Governments, nationals oricorpoatibns ¢a result of its
unlawfulinvasion and occupgtiﬁon“?f@?gait“?s That has been
interpreted’by the Unifed’Na_:i;'iid&ﬁ?‘s ’gbmpensg’tid'n/ Commission as
including losses caus’i{@ by_EHIIitéry action.of the threat of military
action by "he coalition forces?  In addition to the ordinary
responsibility of. the State for it?ﬁmawful act, the act of aggression
may involve the criminal responsibility of those individuals

The problem of determining when the law of armed conflict becomes applicable to a
United Nations operation is considered below.

Para. 16.

Governing Council Decision No. 7, para. 21(a), United Nations Doc.
S/AC.26/1991/7/Rev. 1, 109 ILR 586, and the Report and Recommendations of the
Panel of Commissioners in the Well Blowout Control Claim (18 December 1996),
United Nations Doc. S/AC.26/1996/5, 109 ILR 479.
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30.

responsible for taking the decision to initiate aggression and the

criminal responsibility of the State itself. ®

35 The third question posed in this section, namely whether the
laws of war are-affected-by.the _Iact that they now co-exist with a law
against war, may aIso have cons?ﬁefqgle practical significance and

has so far, recejve aratwely little attention. It is clear that,
under canté'mpor;ar? f‘ maﬁoné' 3 theeL%a_gf force by a State in
its international relations will b91 ly if twd*rgquirements are
satisfied:- ‘_ %
a the resort to force is compatlble wi ;iﬁ‘ie Unlted Natlons

Charter and
b the actual use of force is not contrary to, ﬂ@ws o\f war.

- \

36  Thefirst requirement will be satisfied if the‘spésort to farce is an
exercise Of the right of self-defence preserved in nge 51 gf the
Charter. F_or a State's use of force to constitute fence, how-
ever, it is not enough that the conditions for the eggﬁ of that right
existed atthe time that the decision to use force was taken. | The
right of self-defence includes the limitations of necessity an |
proportionality ° and the measures which the Stmptuallﬁakes
must, therefore meet the criteria of necessity an) 'rbport}énality if
the use of force is to be lawful. The lmpllcatl %M%re e?blained by
Judge Ago in his Report to the Internatlonald. ommission on the
law of State Responsibility, when he sa tha }

In fapt thesrequirements of thedne |t§’ and’"proportionality”
of the aetion taken in self-a simply be described as
two : ifles of thelsame.. efence“will be valid as a
curcumstance prec rongful ss of the conduct of
tha?state only if. thaf“ tate was u e to achieve the desired
result by different conduct invelVing Wlthel' no use of armed
force at.all. or merely-its“USe on a lesser scale™

International Law Commission Draft Articles on State Responsibility, Article 19.
Whether the concept of criminal responsibility of the State, as opposed to the
individuals, is a useful concept and what consequences follow from it are matters of
controversy which cannot be considered here.

Case concerning Military and Paramilitary Actions in and against Nicaragua, para.
176, International Court of Justice Reports, 1996, 3 at p. 94; Advisory Opinion on
the Legality of the Threat or Use of Nuclear Weapons, International Court of Justice
Reports, 1996, 225 at pp. 244-5, paras 40-41.

Eighth Report on State Responsibility, Year Book of the ILC, 1980, vol. |I (i), at
p. 121,
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37  That does not mean that the degree of force employed in self-
defence must be no greater than that used in the original armed
attack. To quote Judge Ago once more:

The requirement of the proportionality of the action taken in
self-defence.....concerns the relationship between that action
and its purpose, namely ="and this can never be repeated too
often — that o haltlng and rep\lling the attack or even, in so far
as preventive sel %fénce is recognized, of preventing it from
occurring: ‘It would*be'mi n, however, to think that there
must be proportlonahty bet\beépﬁltae conduct constituting the
armed attack'andythe opposmg 536 duct The.action needed to
halt and !iepulse the attack may ve to aé‘sume
dimensions dlsproportlonate to those of the attaék suffered

38 In other words, "the concept of proportleﬁé'n’@ referred to was
that which was proportionate to repelling the attaBR Lénd not a
requirement of symmetry between the mode of the, lﬂltlal attack and
the mode of response".* ~ |

Y r |

39 It then becomes necessary to determine whetherithe IiInitation
of proportionality and necessity continues to appfy h a State
goes to war, or engages in an armed conflict, by way of selfr
defence. It has sometimes been suggested that' "the"ﬁllmltsqnherent
in the requirement of proportionality are clearly: m\‘é—adpmgleés where
the armed attack and the likewise armed resﬁt@nge toitlead to a
state of war between the two countries". 3 Ha\hgver such an
approach would mean that a State coqld ‘free )self of some of the
limitations of the right of self—defeqee deﬁlarlng war, or otherwise
mamfestmg an intention to treat’ an 36k as an act of war,
somethlﬁg for which thbre is\ﬁe\va%nt in the Charter and which
would seem to be whoily contrary to pri ciple. A further problem is
that if "war" is here used as synonyﬂd; with "armed conflict" (as is
now frequently the case), t’ﬁéﬁl the result would be that the

proportionality and necessity limitation would apply only to isolated

Loc. cit.

Dissenting Opinion of Judge Higgins, Advisory Opinion on the Legality of the Threat
or Use of Nuclear Weapons, International Court of Justice Reports, 1996, 225 at
583. See also H. Waldock, The regulation of the Use of Force by Individual States
in International Law’, 81 RC (1952) 451 at p. 464 and A. Randelzhofer,
Commentary on Article 51 in B. Simma (ed.), The Charter of the United Nations: A
Commentary (1994), p. 677.

Ago, loc. cit., para. 121. See also Y. Dinstein, War, Aggression and Self-Defence
(2nd ed., 1994) at pp. 232-3.
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35.

|

—r

and low level instances of the use of force. If, on the other hand,
"war" is in some way to be distinguished from other kinds of "armed
conflict" there is no agreement regarding the criteria by which that is
to be done.*

40-~ Moreover, in its recent Agﬁmmgpinion on the Legality of the
Threat or Use ofiNiiclear, We?gons the Intemational Court of Justice
consudered that the reqﬁirement? of neces% and proportionality as
elements of the right of self-de‘feri‘oe g lied "whatever the means of
force employed"! andr mre thus app lic g‘to‘,the u of nuclear
weapons.® It is difficult to,imagine a usdgf nuclear weapons which
would not amount to an act of war. Itis sggeste S\efore that
acts of force undertaken in self-defence must,s mply with the
requirements of necessity and proportionality, evep@f theyioccur in
time of war or armed conflict.

41 Self-defence is not the only justification for n to fotce in
contemporary international law. Force may Iawfully&ﬁe-l.lsed if it has
been properly authorized by the Security Councnl"g exercise of
its powers under Chapter VII of the Charter, as was done injthe Gulf
conflict in 1990-91 when those States which en@@eu in mi tary
operations against Iraq did so under a mandate’e‘o erred
Resolution 678. Once agaln however, the rce flll be lawful
only if it is confined to what is necessary and rtionate to the
achievement of the,goals set out by the Secu‘htgy Coupfil. In so far
as other justifications which have been advanced far the use of force
(e.g., humamtanan mterventlon)"rﬁ‘a)?’@_éve”becom/ e part of
contemporary international} iaw (a gfbtter which falls outside the
scope of thls Report) they-to& are subje /gt o the principle that, since
they justify the use of force only in order to achieve a particular
purpose, that justification-is-lifiited to what is necessary and
proportionate to the achievement of that purpose.

42 |t follows that the legality of the conduct of hostilities today
cannot be judged solely by reference to the laws of war. The
requirements of the law restricting resort to force must also be
satisfied. The fact that a particular action might be considered a

See C. Greenwood, The Concept of War in Modern International Law’ 36 ICLQ
(1987) 283.

Loc. cit., note 16, above, at para. 41. See also para. 105 (c).
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' necessary and proportionate act of seif-defence cannot justify it if it

is contrary to the laws of war but the fact that a particular use of
force does not contravene the laws of war no longer suffices to
make it lawful if it fails to meet the criteria of being necessary and
proportionate-for-the-achievement of the goals of self-defence, the
discharge of a Security Council mandate, or, perhaps, some other
goal for.which me ﬁ]sﬁ %*;fdr‘cg.ﬁn_\ﬂay be permitted by international law.

43, The acceptance of this pringiplef/yhich was.taken for granted
by the Court in. ttjfé-?\]_i}"jc:@egr Weapoﬁ%@, has in;\bo\rtant practical
implications in'several areas:- o \

{

a ithasan effect upoh the duration of the period w\i‘ in which
belligerent acts may be taken. While a, fire or armistice
doesinot bring-an end to a formal state of warithe continued
assertion of belligerent rights after the conelusion of
armistice or ceasefire will not normally be jﬁjﬁéﬁ%ble totlay,
since it will not be a necessary measure of %fenc %

Even where there has been no formal armisﬁf&iﬂ ceasefire,
such measures may be unjustified if hostilitﬁes e in fact
ceased and thereiis no immediate danger of their recufrence.

b it may limit the geographical area within wﬁf&?ﬁostilit&és may
be c_gnducted. Under the laws of war, th.erfecw_gé's a djstinction
between the "region of war", the area wi Tihzvihich Hostilities
might lawfully take place, and the "theéfﬁa: *war" /within which
they actually occurred. The region, f wakincludéd the entire
area of the’high seas and the t Il-tl@‘%?o the bélligerents.
WHiie a'State exercisin»g@-ﬂgh { eif-dve?n'ée is not obliged
to confine its act_iviti'é”s"t_:_b*ﬁthé,:ﬁieatre of war selected by its
assailant if broadeniag the area :v}tbiﬁ@hich hostilities occur is
neééssary to rébel the attack orto ensure the security of the
defending State. and-‘itfféfge:s, it must be questioned whether
it is any longer right to assume, especially in a conflict fought
for limited objectives and of short duration, that it would be
justifiable to initiate a military operation anywhere within the

See Security Council Resolution 95 (1951) which stated that the assertion by Egypt
of belligerent rights against shipping two and a half years after the conclusion of an
armistice and an end of active hostilities between Egypt and Israel could not be
justified as a necessary measure of self-defence, notwithstanding Egypt's assertion
that it was still in a state of war with Israel and the specific measures taken were not
prohibited by the armistice agreement.
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traditional region of war, no matter how remote from the scene
of the actual fighting already taking place.

c it may have an effect upon what is to be considered a lawful
target. The laws of war already contain detailed rules
regarding-targeting-(which are the subject of discussion in Part
IV, infra) and principles drawn-from the law on resort to force
cannot; of course, ever, jgstlfy an attack upon something which
the laws of.war. prchlbtt a b"eljngerent f\r&n attacklng However,
it is possible that an attack spartlcular target which is not
protectedsby. the laws of war n%g rEgVerthel go beyond what
can be/considered'a; necessary and ﬁrroportlonate act of
self-defence and thus be unlawful. * \

d it may affect the weapons and methods ,oﬁtﬁarfar%nch may
lawfully be used.” While a State resorting tcg‘fm‘ffe iniself-
defence or pursuant to a mandate from the Security Gouncil is
not'required to limit itself to the level of weag@ﬁ’pry employed by
its assailant, a substantial escalation of viol f%eylll be justified
only if it is necessary and proportionate. That.x clearly
recognized by the International Court of Justice in the Nuclear
Weapons opinion: Although the Court did not accept
submissions that recourse to nuclear weap‘éﬁ&‘was necessarily
contrary to the principle of proportlonahtyfit’clearly considered
that recourse to nuclear weapons was aste hich’had to be
assessed by reference to the criterion; of*proportlo ality. ¥

e it will have an.effect upon the relatiensﬁlp betweén belligerents
and neutrals. The exact content ofthe law of,Aeutrality today
is, |n any event, a matter, for*;{e@e “Whatever that law may
be, however, it'is) ctear fhat it is affected a number of ways
byithe principles of the Charter and the law on resort to force.
Thus, where the Security Council imposes measures under
Article 41_of the Charter, the obligation of States to comply with
those measures *® prevails over any inconsistent rights or
obligations which may exist under the ordinary law applicable
to relations between belligerents and neutrals* Even where

Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons,
International Court of Justice Reports, 1996, 225 at 245, paras. 41-43.

Articles 2(5) and 25 of the Charter.

Article 103 of the Charter. See also paragraph 4 of the resolution adopted by the
Institut de droit international at its Weisbaden session in 1975, 56 Ann de l'institut
541.
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no such measures are taken, it is probable that a belligerent
may exercise against neutral States the powers accorded to it
by the law of neutrality only to the extent that such action is
necessary for its own self-defence and proportionate to the
threat which-it faces..*°

44  While-these are, inj the briefest outling, some of the
lmplicatlons whlch a‘ppear to follow from tht\a\‘fact that, in contrast to
the ‘position in 1899, the laws of ¥ war rfow exist within a framework of
international law:which significantly feﬁ*ﬁa&ts the rlaht of States to
resort to force, the full implications of thef reiatlonshlp between the
contemporary ius ad bellum and ius in bello have yet to'be
determined. Particularly in the area of relatlonsibéween‘.neutrals
and belligerents, this-is a subject which would rggeylgurthér study.

(b) The Laws of War and other Areas of Intemaﬁ&ﬁijl Law

45  The laws of war have not only been affecteti b% the enjergence
of a law against war. Two other areas of international law —jthe law
of human rights and international environmental law have
developed in a way which has potentially importam-._implicqtions for
the laws of war. :

46 While the matter is not entirely free,of C'Sn;ffoversy, it appears
that the principal’lhuman rights treaties wéﬂ'e intended to apply in time
of war or armed conflict, as well as tlﬁhs of peag€. The fact that
some of these treaties contaln prov:snons perr |tt|ng States to
derogate from some, though not all, of their obligations under the
treaties in'question in time of war o efh/ er national emergency
implies that the existence of a'war does not automatically terminate
or suspend their application.* In its Advisory Opinion on Nuclear

See, e.g., the statement by the United Kingdom Government following the detention
by the Iranian navy of the British vessel Barber Perseus during the Iran-Iraq War,
47 BYIL (1986), p. 583. However, not all States took this position, see A. de Guttry
and N. Ronzitti, The lran-iraq War and the Law of Naval Warfare (1993).

See, e.g., European Convention on Human Rights, 1951, Article 15 and the
American Convention on Human Rights, 1969, Article 27. The International
Covenant on Civil and Political Rights, 1966, contains a clause providing for
derogation in times of national emergency but does not mention war as such
(Article 4). However, in the course of the negotiation of Article 6 of the Covenant,
concerning the right to life, the deprivation of life by means of a lawful act of war
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42.

43.

Weapons, the International Court of Justice observed that "the
protection of the International Covenant on Civil and Political Rights
does not cease in times of war, except by operation of Article 4 of
the Covenant whereby certain provisions may be derogated from in
a time of nationatemergency"*? The question, therefore, is what
effect, if any, does the law of human rights have upon the
appllcatron of the Ié‘w"s o_waar ‘

g

\. 'a i "'

47 ' 'The effect of the Iaw of huw g hts upon the conduct of
hostilities is nmue'a! byft’«q factors. F|% State party to a human
rights treaty usﬂally underlakes to ensuréthe rights guaranteed by
the treaty only to persons ih its own territory or subje its juris-
diction. Tha{ concept is' c'ertalnly broad enougrr@nclu territory
occupied by a belligerent in time of armed confijg lﬂpe European
Court and Commission of Human Rights have held that

the responsibility of a Contracting Party ma;ﬁlSo arisg when,

as a consequence of military action — whethg ul o‘"
unlawful — it exercises effective control of araréa outside its
nat;lgnal territory: The obligation to secure, | an prea,

the rights and freedoms set out in the Convention, derives from
the fact of such control whether it be exercised dlrectl

through its armed forces, or through a subéorcd" te Io al
admmlstratlon

48 It is another matter, however, to treat pﬁgﬁ?

territory as subject to the jurisdiction of a be

those persons arefpresent in territory wh belligerent subjects
to attack. To say that in early 199" *tﬁ‘éxpoﬂﬂlatlo of Baghdad was
subject to‘ the jurisdiction-af thase"t@gﬂﬂon Statés which were
engaged i in aerial bomlpardment 'of targets in"Iraq would be to stretch
the concept of jurisdiction well beyond-the normal meaning of that
term.

was given as an example of a taking of life which would not be arbitrary within the
meaning of that provision.

Advisory Opinion on the Legalily of the Threat or Use of Nuclear Weapons,
international Court of Justice Reports, 1996, 225 at 240, para. 25.

Loizidou v. Turkey (Preliminary Objections), 103 ILR 622 (1995); 20 EHRR 99, para.
62 (European Court of Human Rights). See also the decision of the Court in the
merits phase, 108 ILR 443 (1996); 23 EHRR 513, para. 56, and the decision of the
European Commission on Human Rights in Cyprus v. Turkey (25781/94) 23 EHRR
244 at 274,
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44,
45,

46.

49 Secondly, many provisions in human rights treaties are of a
very general nature and add little or nothing to the detailed
provisions of the laws of war. This is particularly true of the
provisions on the right to life. Thus, in the Nuclear Weapons
Advisory Opinion;-the Intemational Court of Justice, having stated
that the right not arbitrarilyTthEpriged of one’s life applies in
hostilities continued: | B,
The test ofwhat.is-an arbjffary deprivatiqn of life, however,
then falls to be determined Byti# applicable lex specialis,
namely, t‘bgglg%gelicable i argiegsconflict Which is designed
to reguldte’thie conduct of hostili€s! Fhus whather a particular
loss ofilife, though ‘th're use of a ceft@in weapon fq warfare, is to
be cqn!éidered an air;;itrary deprivatio\n of life_contrary to
Article 6 of the Covenant, can only be de@ by reference to
the law applicable in armed conflict and nqugﬁ‘iuce from the
terms of the Covenant itself ** |

50  What this passage suggests is that, instead}y e treaty
provisions on the right to life adding anything to the laws of Wwar, it is
the laws of war which may be of assistance in apﬁmproviigions on
the right to life *

- { Ny /
51  Nevertheless, there are a number of ways._#jj)_‘_wﬁlch the law of
human rights is likely to be of importance for tﬂ%ﬁé’lduct f

hostilities:' First, the scope of human rights @W some respects
broader than that of the laws of war. Thus, the Taws ofAwar do not

normallyapply to & belligerent's treatme@'.ag_f itg"own plationals and

some laws of war treaties do not applito the treatrient of nationals

of neutraliStites ** The surrs?‘q xaet belligerent of
ftizens-accused,of enemy sympathies, or

desertersfrom its armyior ¢
the detention of natienals of a neutral Stéte considered to favour an
enemy.would fall to be judged by-réference to the relevant human
rights law, rather than the laws of war. Secondly, some human
rights provisions might be used to assist in the interpretation of laws

Loc. cit. note 41, above.

That was the approach taken by the Inter-American Commission of Human Rights
in relation to alleged violations of the right to life occurring in what it held to be an
internal armed conflict; Abella v. Argentina, Report No. 55/97, para. 161.

For example, the definition of a protected person under Article 4 of the Fourth
Geneva Convention, 1949, excludes nationals of a neutral State in the territory of a
belligerent so long as the neutral State retains normal diplomatic relations with that
belligerent.
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47.
48.

49.

of war provisions. For example, the requirement in Article 84 of the
Third Geneva Convention, 1949, which stipulates that "in no
circumstances whatever shall a prisoner of war be tried by a court of
any kind which does not offer the essential guarantees of
independence-and-impartiality, as generally recognized" invites
reference to the law of human ng“hts as a guide to the guarantees
which are generally, ré‘cogn‘ized Thirdly, human rights law is likely to
be, of partlcﬁlar |i'npﬁrtan wf se of belhgerent occupation,
whare, as will be seen, the la Qf? e somewhat outdated.
Finally, the enforcemgnt machinery ¥ @*“orms part of some human
rights treaties may offer an additional means for ensuring
compliancewith the laws of war, especially in non- mternatlonal
armed conﬂicts

52 The second area of relevance is mternatlonéLI environmental
law. There are, of course, specific provisions on "t:‘ﬁggnwro ment in
the more recent treaties on the laws of war*® Thefappljcatioh of
principles of general international environmental Igfw:_-tg he céonduct
of hostilities, however, has recently been the subj"éct’!o mucli'n
comment-“'9 Principle 24 of the Rio Declaration states that:

- "Warfare is inherently destructive of sustannéﬁeﬁevelqﬂpment
States shall therefore respect internation Ha\@rprow ing
protettion for the environment in times of armed conflict and
cooperate in its further development a&nasessary

53  This has led.to suggestions that a»S t’e engaged in an armed
conflict must comply in full with the~p S|9ns not ohly of the laws of
war but al;sorthe whole body, oﬁthge nmentaf treaties to which
that State'is party.

This matter is considered further in Part VI of this report.

United Nations Convention on the Prohibition of Military or any other Hostile Use of
Environmental Modification Techniques, 1977; Additional Protocol | to the Geneva
Conventions, Articles 35(3) and 55. In addition, a number of other treaty provisions
regulate matters of direct environmental concern; e.g., the prohibition of wanton
destruction of property in Article 23(g) of the Hague Regulations on the Laws and
Customs of War on Land and the rules on attacks on dams, dykes and nuclear
electrical generating stations in Article 56 of Additional Protocol I.

See, e.g., United Nations General Assembly Resolutions 47/37 and 49/50, United
Nations Doc. A/49/323 (‘Guidance for Military Manuals and Instructions on the
Protection of the Environment in Times of Armed Conflict’), G. Plant, Environmental
Protection and the Law of War (1992) and Grunawalt, King and McClain, Protection
of the Environment during Armed Confiict (1997).
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50.
51.

54  In the Nuclear Weapons Advisory Opinion, the International
Court of Justice stated that the environmental treaties were not
intended to deprive a State of its right to self-defence but went on to
state that:

Nonetheless-States-must take environmental considerations
into account when assEthwLet Is necessary and
pro ortlonate in;the pursuit of legitimate military objectives.
R pect fqr 1e Jeggirolgf‘ﬁ t is one ofthe elements that go to
| assessing whethér an, ac a'§ in confc}wy with the principles
of necessity and proportr nalitys

A
~_l‘

56 The notlon tha there is a general%llgatlon to have regard to
the protectlon of the enwj;onment in the conduct of mlﬁary
operations: also finds support in the new edltlon’ﬂlhe United States
Naval Commander's‘Handbook, which states that x‘

It is not unlawful to cause collateral damag‘e to the natural
environment during an attack upon a legitimate militan

objective. However, the commander has arj: ati
obligation to aveid unnecessary damage to the ehvironment to
theiextent that itjis practicable to do so con with jmission

accomplishment. To that end, and as far as niilitary require-
ments permit, methods or means of warfare should b
employed with due regard to the protection/dfid, presefvation of
the natural environment. Destruction of the, Qa ral
environment not necessitated by mission Qcﬁmpllsﬁment and
carried out wantonlyfls prohibited. Ther %?é’;a cofhmander
should consider the environmental dam hich/will result
from an attack’on a legitimate mlllta[y csgective s one of the
factors during targeting analysm

56 The«eVOIutlon of the-law%,f hﬁ}r‘%ﬁ nghts nd international
envnronmental law are- qbw@'ﬂ%l?ﬂtwo of the.most important develop-
ments in lnternatlonal law during the mUrse of the twentieth century.
Their potgntlal effect upon the-laws of war has, however, only begun
to be appreciated. It seems likely that this question is one which
deserves further study if an approach is to be developed which
respects the effect of those new bodies of law, while paying due
regard to the special conditions of warfare.

Loc. cit., note 26, above, p. 242, para. 30.

United States Navy, Annotated Supplement to the Commander’s Handbook on the
Law of Naval Operations (1997), para. 8.1.3.
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1.2 The Scope of the Laws of War

52.
53.

54.
55.

57  The two Conventions and three Declarations on the laws of
war concluded at the 1899 Conference were intended to apply only
in a formal-state of war and-only as between States party to the
relevant agreement. That approachis.summed up in a comment
made,by’Martens at ther,f;onfaxence w\‘n e said that'in order
clearly to e)tpress Whatfﬁln{ heviey of the Russian Government,
the object of the Conference m"’tﬁ; t(‘er | canhot find a better
illustration thanithat of; a"Mutual Insuragce Society against the
abuse of force'in time of\u)ar" 2 The pa?ﬁes to each Convention or
Declaration Undertook to*observe the prowsmn reo only
vis-a-vis one another and’ only for so long as al ithe belligerents in
a particular conflict were parties to the relevant Gqﬁ%ntlo or
Declaration.

-

58  During the course of the century, the internationgl community
has substantially modified its approach to the scopegpfiappli¢ation of
treaties on the laws of war. First, the treaties adoptéed Since {1945
are not confined to application in a formal state of war but apply to
any armed conflict, irrespective of whether a forﬁ'gll%te of war
exists ornot.>* The practice of most States has ‘also been/to treat
the older treaties which are still in force and whgbh refer tcf.{ "war" as
applicable to any international armed conflict, Tbls dev, Iopment has
been of great importance and benefi t ﬁv n’ln‘i‘:! 899, it was not
always eaéy to determine whether ac ﬂi’ct\amo d to war in the
formal sense‘or not. Durlng He W th cen cfy the task
became increasingly diffi cult’ éb hostihtles were waged on a large

Quoted in A. Pearce Higgins, The Hague Peace Conferences (1909), p. 259.

See, e.g., Article 2 of the Convention on the Laws and Customs of War on Land and
Article 11 of the Convention for the Adaptation of the Geneva Convention to
Maritime Warfare.

See, e.g., common Article 2 of the Geneva Conventions, 1949.

In 1883 a United Kingdom Government committee investigating the possibility of
constructing a channel tunnel was informed that out of 117 conflicts occurring
between 1700 and 1870, hostilities had been preceded by a declaration of war in
only ten; Maurice, Hostilities without Declaration of War (1883). The tunne! was not
built for another hundred years. See also F. Grob, The Relativity of War and Peace
(1949).
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56.

scale by States which denied that they were at war’® The emphasis
on the factual concept of armed conflict has removed an argument
of great technicality and simplified the application of the law of war
treaties.

59 S'écondly, general particibétion or si omnes clauses of the kind
employed in“thes 1899  and 19 treatleg“have not been in general
use since the 1929 rf‘evus“tta*n he Geneva Conventions. Although a
Sta‘té party toa treaty on the Iaw@ |s bound to apply that
treaty only with rré;ghrd"w other Stat i (or |n\fne case of the
Geneva Conventions anﬁ.%dditional Profg ol l, States\\{nch have

undertaken/to apply the p‘t‘owsmns of the felevant agreement even
though they have not fofmally become party),, {H‘@ntry to a conflict
of a State/not party.te“a particular convention ng¢ V?ﬂger atfects the
relations between those belligerents which are parties. Whijle the
older treaties of 1907 (most of which remain in fgﬁhave ot been
amended, thelr importance today is as statementé%sto ary
international law and their general participation clau _éhav
therefore become largely irrelevant. '

60 In general, the changes which have occurré'd""iﬁ«the sgope of
appllcatlon of the laws ofiwar have given rise to* few diffi icylties.
Nevertheless certain matters require comment,

(a) The Concepts of War and Armed Conﬂ.'ct

" ;A,.\_

61 The exnstence ofia‘forn ‘él“sfgi‘é?f war has now become almost
entirely irrelevant for the apb akblon of thetaws of war, although a
declaration of war by a State which do‘e’é not then engage in active
hostilities (as was._the.case-wiffi some of the belligerents in the
Second World War) will have the effect of bringing into force for that
State the provisions of the Geneva Conventions and other rules of
the laws of war, which may be of importance if that State interns
enemy aliens or takes certain measures regarding enemy property.

62  The concept of an armed conflict is not defined in any of the
treaties on the laws of war. There is, however, powerful support for

For example, the hostilities in the 1930's between China and Japan. See
Greenwood, loc. cit. note 18, above.
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57.

58.
59.

the view that it should be given a very broad interpretation. The
authoritative commentary on the 1949 Geneva Conventions,
published by the ICRC, states that:

Any difference between two States and leading to the inter-
vention of members_of the armed forces is an armed conflict
within the meaning of Afticle.2 [common to the four Geneva
Conventuons}, even if ¢ one of tﬁ@parties denies the existence of
astate of.war; | t mak _ dlfferenae\how long the conflict
lasts, how much slaug te { ak_ S place, or how numerous are
“the partIC|pat|ng force% &J '-]1,:;-"

I/

63 A S|m|Iar view has been expresseﬁ%lhe Appeals Chamber of
the International Criminal Tribunal for Former Yugoslavia in its
decision in Prosecutorv Tadic (Jurisdiction), lnaﬁlch it Stated that
"an armed conflict exists whenever there is a resgg.tp armed force
between States”.*®

64  There is also some support for this approachfin8tate practice.
The Unlted States, for example, considered that ?_h ed conflict
triggering the application of international humanitari w had come

into being/between itself and Syria when Syrian anti-aircraft batteries
in Lebanon shot down a United States naval aircfaftin 1983 and
captured the pilot.® It sé_ems, however, that State. ractice is not
always consistent on this'point and that States * freqently
disputed the existence of an armed conflict %??‘Nhey have been
engaged in incidents’of short duration mmggl\aﬁg the usz{ of
comparatively small numbers of troops

. ,‘

(b)  United Nations Operatidns' ~

65  The'question whether there is an armed conflict is particularly
likely to cause difficulty when United Nations forces are involved.
The applicability of international humanitarian law to United Nations
forces has been debated for many years. There are obvious
difficulties in that the United Nations is not a party to any of the
Conventions on the laws of war and that, not being a State, it lacks

J.S. Pictet (ed)., Commentary on Geneva Convention Ill (Geneva, ICRC, 1960),
p. 23.

Decision of 2 October 1995, 105 ILR 419 at 453, para. 70.
Digest of United States Practice in Intenational Law 1981-88, volume |lI, p. 3456.
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60.
61.
62,

’ the capacity to carry out some of the obligations of the laws of war

itself. For example, the United Nations has no courts or criminal law
of its own and cannot itself punish a member of a United Nations
force for a violation of the laws of war. Instead, it has to depend
upon each. State-contributing_troops to a United Nations operation to
enforce the law amongst the memibers of its own contingent.

66. . Nevertheless, it'appears thatthere is hOJQZSner any doubt that
the laws of war apply to a Uhitéﬂfililj i ns enforcement action which
is designed to erigag@lin. hostilities i Brdeér to restore interational
peace and security. In the Korean cohﬂiél:g-%fter some initial
hesitation, the United Nations Unified Command instructed its forces
to comply with all four Geneva Conventions, n stanging that
they were not then @n.fdrce for some of the contrj r States. While
there remained an element of doubt as to whet er the United
Nations cor(lsidered that its forces were bound bfﬁe treaties or

were merely required;to comply with the principles%;%pirit of the
", e

Conventions,® a leading study has pointed out t re is} in fact,
no known case in which the United Nations Comfhand ever
exemption from any of the accepted rules of the laws of wa
customary or conventional" ' Since the time of the Worean/conflict,
the applicability of the laws of war to cases in whiech United Nations
forces are a party to an international armed cq;}'_f_liatfhas?éen
generally accepted.®® Similarly, when the Uﬁj@@fﬁation authorizes
military action (as in-the Gulf conflict) bx-\ﬁtafé“é;ﬁhich_; emselves

S. Bailey, How Wars End (1982)}val- I, p. 444.
D. Bowett, United Nations Forces (1964), p. 56.

Itis tacitly recognized by Article 2(2) of the-Convention on the Safety of United
Nations and*Associated .Rersonnel; 1994, which provides that:
This Convention shall not apply to a United Nations operation authorised
by the Security Council as an enforcement action under Chapter VIi of the
Charter of the United Nations in which any of the personnel are engaged as
combatants against organized armed forces and to which the law of inter-
national armed conflict applies. (emphasis added)
See also Bowett, op. cit., pp. 484-516, ICRC, Symposium on Humanitarian Action
and Peace-Keeping Operations (Geneva, ICRC, 1994), D. Shraga in L. Condorelli
and others, eds., The United Nations and Intemational Humanitarian Law (1996), p.
321 and the two resolutions adopted by the Institut de droit intemnational, Resolution
on the Conditions of Application of Humanitarian Rules of Armed Confiict to
Hostilities in which United Nations Forces may be Engaged, adopted at Zagreb in
1971, 54 (ll) Annuaire de linstitut de droit intemational (1971), p. 465, and the
resolution on the Conditions of Application of Rules other than Humanitarian Rules,
of Armed Conflict to Hostilities in which United Nations Forces may be Engaged,
adopted in Wiesbaden in 1975, loc. cit., vol. 56 (1975), p. 540.
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become party to an armed conflict, there is no doubt that those
States are subject to the laws of war.

67  The problem lies in determining when a United Nations force
should be regarded-as-a-party to an armed conflict. This task has
become increasingly difficult ameUQted Nations has embarked
upon operahonswhlch haveielements of b@ enforcement action
and more ﬁ'admhénamea‘c‘ek’eep:ﬁ , In some'of these operations
(noticeably those in the formerdY sl 'a and Somalla) Umted
Nations forces,__ _g]gc al or NATOM

.'f"’ 1 would undoubtedly

e crlterla se\}t‘)ut in the
preceding »sectron of this Report if States alone »'*’:rﬂ' been involved.
There was nonethaless great uncertalnty regagaa@.whe er the

entry into force of the 1994 Convention on the St ty of Uhi
Nations and Associated Personnel. In most ci
effect of/Article 2(2) of that Convention is tha“t‘
international armed,conflict (i.e. the mam.Q%p

nited

the ws of war, as
opposed to the much shorter body of; abl

non- mternatlonal conflicts) apg‘lles‘to Nations operatlon
then the! Safety Conventlon v}‘ﬁl‘notapply S| e that Convention is
designed to protect Unlted,.Natlons and asS"omated personnel from
attacks, there will be an understandabr/reluctance to admit that a
United Nations force has- bec<)rn“’7eTnvoIved in fighting to such an
extent that the laws of war have become applicable and the
protection afforded by the Convention has thus been removed.

69  The United Nations has accepted that United Nations forces
should at all times comply with the "principles and spirit" of
humanitarian law. This approach is now embodied in the model
agreement drawn up for use between the United Nations and the
States contributing contingents to the force. Article 28 of the model
agreement provides that the operation:
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63.

64.

...shall observe and respect the principles and spirit of the

general international conventions applicable to the conduct of

military personnel. The international conventions referred to

above include the four Geneva Conventions of 12 August 1949

and their Additional Protocols of 8 June 1977 and the
//U_NESG@ C’dﬁ"\'iehtlon-of‘QMay 1954 on the Protection of

Cultural Property in the event-of Armed Conflict. [The

contributor, State] shalltherefore ens}e that the members of

its, natmr(at camﬂngént,se with th sLQperatlon] be fully

: acqualnted Wlth' the pnncrpl spirit of these

Conventlons ?

3

_ B #
70 The same agreembrit requires the GOr tributing State to
"exercise jul"leICtlon wﬂhynespect to crimes or offences which may
be commltted by its mllltary personnel” serving the&zration“
This requnrement wolld include violations of the@pﬁlples nd spirit
of the Conventions listed in Article 28.

71 More recently, the United Nations has incluqié?@ the Status of
Forces Agyeements whlch it has concluded with | tes in
respect of certain operations a clause by which both the Unifed
Nations and the host State agree to act in accord(grg\ge with
principles and spirit of these Conventions. The A’grESI;nent}etween
the United Nations and the Government of the ﬁ@'publlc of Rwanda
on the Status of the Unlted Nations Assistan ion fflr Rwanda
(UNAMIR) of 5 Novernber 1993, provided t R‘f‘%

WItI]out prejudlce to the mandate,qf&y IR a;fd its inter-

national stafus:
S S AMIR shall
lth ful espect for the

(a).| The United Nation
coh@ﬂct its operatlons

prmr:lples and spirit ofi ‘g e.general %cl?@ntlons applicable to
thé Conduct of military personnel..Phese international
conventions include the four.@€neva Conventions of 12
Algtist-1949 and.theirAdditional Protocols of 8 June 1977 and
the UNESCO Convention of 14 May 1954 on the Protection of
Cultural Property in the event of Armed Conflict;

(b) The Government undertakes to treat at all times the
military personnel of UNAMIR with full respect for the principles
and spirit of the general conventions applicable to the conduct
of military personnel. These international conventions include

UN Doc. A/46/185 (23 May 1991). Similar provisions had been included in earlier
agreements; see, e.g., the Exchange of Notes between the United Nations and
Canada regarding the participation of Canadian units in UNFICYP, 1966, 555 UNTS
120.

Art. 25.
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65.

66.
67.

the four Geneva Conventions of 12 August 1949 and their
Additional Protocols of 8 June 1977;

UNAMIR and the Government shall therefore ensure that
members of their respective military personnel are fully
acquainted with the principles and spirit of the
above-mentioned international instruments 8°

72 Similarprovisions have:subsequently been included in
agreements with:Halti, Angola aﬁ’d Croatia.

£7, H
73 There are,,how_ever certain d s inherent in this
approach. First if event have reached 'rpoint at which a United
Nations force is a party t jan armed conflitt, then it should apply the
whole of the laws of war, not simply the princi nd spirit of the
Conventions cited. Secondly, it is not clear exa%_xw'-at the duty to
observe the principles and spirit of the Conventions meansiand how,
if at all, it_:’differs from the normal duty to comply me
Conventibh’s in their entirety. Thirdly, the Conve eferred to in
the model agreement and the status of forces ag ts quoted
above are not the whole of the laws of war. The ode agreement
and status of forces agreements are silent on the question whether
there is a duty to comply with, for example, the obéfﬁ"jnaw law of
war. \
- "J
74  Several attempts,have been made to giveﬁ?éater éntent to
the undertaking to respect the "pnncuplesenﬂ irit" of/the
mternatlor]al humanitarian law conventionsg »Iif 1995the Special
Commlttee on’Peace-keepin Oﬁ sféques d the
Secretalty-ﬁeneral to- dr \code of co Uf:/ t for peace-keeping
personnel consistent V\zith ap llcable inte onal humanitarian law,
s0.as torensure the hlghest standards of conduct®® That same year,
a m:éTiﬁg‘-of.Expents.convene'd by the ICRC produced a preliminary
report on the subject.®” In 1996 the ICRC submitted to the

Quoted in Shraga, loc. cit. note 46 above, at p. 325, note 16. The Agreement was
also communicated to the Rwanda Patriotic Front (at that time the forces fighting
the Government of Rwanda, the RPF overthrew the then Govemment in 1994)
‘which confirmed its readiness to co-operate in the implementation of its provisions’,
Report of the Secretary-General of the United Nations, UN Doc. $/26927, 30
December 1993, para. 7.

UN Doc. A/50/230, 22 June 1995.

ICRC, Report of a Meeting of Experts on the Applicability of Intemational
Humanitarian Law to United Nations Forces (Geneva, ICRC, 1995).
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Secretary-General a 32 paragraph set of draft guidelines based on
the proposals of the Meeting of Experts. Those guidelines in turn
formed the basis for a draft directive on international humanitarian
law prepared by the Secretariat of the United Nations in 1997. The
draft directive-has-not-yet-been issued in final form.

75 The number of UnitediNations op\ratlons in the last ten years

andthe complemty oﬂsffﬁa f U{e meanﬁfa uncertainty about the

legal regime applicable is p en ? erous.™Jt is suggested that
the law apphcableﬁ,p Urpted Natlons"' itfary operatians should be
reconsidered. In partlcular the priority shguld be:-

a to clanfy the cwcums*ances in whicha United Nations force is
to be'regarded as party to an armed cogﬂ@nd tégreaﬁ' irm
that when it is;to'be so regarded, it is subjeetsstb the\NhoIe of
the laws of war; and

b where a United Nations force is not party to gﬁ?"armed onflict
but is nevertheless engaged in hostilities, toﬁ%he greatest
possnble content to the obligation to observ?jh‘ﬁgg?rinci les and
spirit of humanitarian law. .

/

The Conduct of Hostllltles in Internagb‘nal Arrﬁed
Confllcts : /

Y
»

76  The 1899/and 1907 Conferencea coz‘xétderedfalmost the entire
field of the law applicable.to, mtemdt;(s’nai armed-conflicts. Much of
that law was subsequently rehsédfand refi eﬁ,m the 1949 Geneva
Conventfens and Additional Protocoll 1977. For the most part the
detailed 1le§al regimes for the wountied, sick, shipwrecked and
prisoners of war; Which are now contained in the first three 1949
Conventions, have given rise to few problems and the development
of this body of law can reasonably be regarded as one of the
achievements of international law during the century which
succeeded the 1899 Conference. A particularly important
development in this regard was that it became established that the

. Conventions conferred rights upon the individuals whom they sought

to protect and not just upon the States on whom those individuals
depended.
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77 While it is not pretended that these Conventions are perfect,
there is no need for any radical revision at this point in time. Such
weaknesses as exist in this area of the law stem not from a
deficiency in the basic legal regime itself but rather from the difficulty
of ensuring.compliance with.;tt_tath regime. The issue of compliance is
considered in Part VI of this Report.- It is not proposed, therefore, to
consider-the-first,three Geneva‘Conventrons further in this Part of
the Report ' 4

78 Instead attentionwll be focuf agpon fi ve%neas of the law
which were the subject of much drscussren in 1899 and which
continue toxgtve rise to drl’ﬁcultles today:-

(1) the enf tlement to combatant status;

(2) the law of weaponry,

(3) the law of targeting;

(4) belllﬁerent occupation; and

(5) naval warfare.

Entitlement to Combatant Status

79 In considering the question who is entitled teitake a direct part
in hostilities and, consequently, to be treated hﬁ#ﬁjrison r of war
upon capture, the 1899 Conference faced aailegt which still
exists today and which has become no e@srér% resolv/e On the
one hand, a clear distinction betwegn cor‘ﬁhhtants and civilians is
essentigl! if the latter are to reiolewﬂ&é @ofecty{vhlch the law
requires; On the other: hamdh nianyrStates especially those with
comparatrl/ely small wed fforces rely upon popular resistance to an
invader or an occupation army for the€ir defence. Resistance
movements-of that-kind-ar& Aot organized in the same way or to the
same degree as regular armed forces and frequently cannot be
distinguished from the civilian population to the same extent. Should
they, therefore, be treated as lawful combatants.

80 The 1899 Conference was unable to reach full agreement on
this question. The test of combatancy which was laid down in
Articles 1 and 2 of the Regulations on the Laws and Customs of War
on Land made some concessions to the concept of popular
resistance. Article 1 provided that:
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68.

69.

The laws, rights and duties of war apply not only to the army
but also to militia and corps of volunteers, fulfilling the following
conditions:-

1. that of being commanded by a person responsible for his
subordinates;

2. .thatof having-a-distinctive emblem fixed and
recognizable at a distance;

3.. (that-of in s openly,*and
4. 'thaﬁ Qf _Fldtlgtlng their operatlons in accordance with the
laws and customs o Warf,?, y

\n_f.sy/{, L

81 In addltlon, Amcle 2 recognizedtf ombatant.status of
members of! ar!evee en masse, in terntorﬂ@ot yet occupied, who
spontaneously take up a:ms to resist the |nvad| troopbi without
having had tlme to organlze themselves in ac

Article 1", providedithat they respect the laws aﬂd‘ﬁ‘"‘stomé of war.
Nevertheless, more ambitious proposals to recoga he cgmbatant
status of imegulars in a wider range of cwcumstan%ere ot
adopted and it was the failure to agree upon theséeila r proposals

I which particularly prompted the inclusion in the P e of the
| Martens Clause.’® Moreover, the extension of combatant status to

volunteer. groups and other irregulars in Article 1 js.ess significant
than it might appear, since the conditions which t hat Article/requires
iregular.cembatants to meet are so exacting tl'fa‘t W resnstance
movements have ever been able to comply wm

81  The 1899 test of combatancy survh{ed Iaﬁely urfchanged until
1977. The 1907 Regulations did Q@l&@ér Atticle 1, B’(Jt added the
further requwement in Artlcle%\tha‘tbm&ubers ot',élevee en masse
had to carry arms openly The Thard Geneva’ Conventlon 1949,
Article 4A, added that-persons who met the criteria in Article 1 of the
Regulations were entitied to be treated as prisoners of war on
capture even if‘the"mOVénm which they belonged was operating

The authentic French text reads:

Les lois, les droits et les devoirs de la guerre ne s’appliquent pas seulement 2
I'armée, mais encore aux milices et aux corps de volontaires réunissant des
conditions suivantes:-

1. d’avoir a leur tete une personne responsible pour ses subordonnés;

2. d'avoir une signe distinctif fixe et reconnaissable & distance;

3. de porter les armes ouvertement; et

4. de se conformer dans leurs opérations aux lois et coutumes de la guerre.

See page 8, above.
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70.

71.

72.

in occupied territory.”® In practice, however, this change was of little
importance, since the criteria in Article 1 have usually been
interpreted in such a way that few, if any, guerrilla groups or
resistance movements could comply with them. The BritishManual
of Military Law-for-example, . interpreted the requirement of a fixed,
distinctive sign as meaning that "something less than a complete
uniform wul"sufﬂce ut‘.ye”n’f Qn to state that:

Jitis reaso l&fo eS;pepL t the sil ouette of an irregular
combatant in the postt’ on,off ing agalnst the skyline

should be atience dlstmgms fegm the o\xl:e of a
peacefulii inhablta“nt »and this by @ked eye'of an ordinary
t

individagal at a dlstance at which theform of an individual can
be defé’rmuned A
82 Itis difficult to |magtne any guerrilla moverﬁél}lt being able to

comply with this requirement and survive. . »Jg,

83  Additional Protocol |, 1977, adopted an entl:anewa proach.
It abolished the formal distinction between regulariﬁl%‘}lrreg lar
armed forces and provlded that "the armed force artyjto a
conflict consist of all organlzed armed forces, groups and unjts which
are under a command responsible for its subordlnates" 2 Article
44(3) then went on to provide: oy

In order to promote the protection of the civilian populatlon
from the effects of hostllltles combatan 1

armed caonflicts where, owing,tdjth ? !

armed combatant cannqt so % sh hi

his status as a oom‘b‘qt%’hh vide

cames his arms* oPenly

(a) | during each m"l"'tary enga ent, and

(b) | during such tlmiaj,beﬂs visible to the adversary while
he is-engaged it a military deployment preceding the
launching of an attack in which he is to participate.

Acts which comply with the requirements of this paragraph

shall not be considered as perfidious within the meaning of

Article 37, paragraph 1 (c).

The decision in United States v. List, 15 Ann Dig 632, had cast doubt upon the
applicability of Article 1 to groups in occupied territory, although it is only Article 2
which expressly excluded such groups.

Manual of Military Law, Part lll (1958), para. 92. This passage had first appeared
just after the 1899 Conference.

Article 43(1).
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84 The second sentence of this Article was the product of a last
minute compromise negotiated between delegations which otherwise
had little in common. It has been widely criticised both for its
cumbersome-strueture-and_for reducing the requirement for a
combatant to distinguish himself from_the civilian population. Much
of that critieisnyi rs mﬁif »T hg two tier test in the two sentences of
Artlcle 414(37 is! cuﬁﬁélﬁ ' It féaves important questlons about
when'the lower standard in fhé@@g

what it actuallyxs@'ﬁ\That has piror mgfed.some §tates to make
declaratlons,J upon ratlﬁcahon that the s nd sentence is
applicable only in occupled territory or wars of "nationah|iberation"”
and that sub-paragraphi(b) applies to the tlmeaﬂ@ the combatant
is moving to a place-from which an attack is to b&}aﬂnch
Others have argued for a wider interpretation.

R e

e
85  Neyertheless, the new Article 44(3) is not u ble The
lower stan_gard in the second sentence is not of e_rif_ﬁ appjcatlon,
for it operates only in conditions where compliang{e itH the stricter
requirements of the first sentence is impossible. Even wherg the
standard in the second sentence is applicable, |t!'re ires that the
irregular; carry arms openly during an attack and*tqr some fime prior
to the attack The lnterpretatlon advanced %& ps that all
that is required is to produce weapons Imm% befo e opening

fire has no basis in_law and is clearly ce)éqéaw he tekxt. Moreover,
if the provlswns o’ﬁxrtlcle 44(3) go to%fa nyrélax the
requnrementa :6F combatancy { be 'd/st;o endanger the
civilian p‘opulatlon they 907~ twas)p nadequate to

protect thét populatlon ‘be@éuse it imposed conditions with which
|rregulars could not comply anwead no inducement to
comply with other aspects-ef-thie law. It must also be borne in mind
that the new rules on combatancy do not involve any acceptance of
terrorist methods of warfare — attacks upon the civilian population
and indiscriminate attacks are outlawed by Article 51 of the

Additional Protocol as well as by customary international law. It is
important not to confuse the question of who may lawfully engage in

As defined in Article 1(4) of Additional Protocol I.

See, most recently, the statements to this effect by the United Kingdom when it
ratified the Protocol on 28 January 1998.
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IV.2 The Law of Weaponry

75.

76.
77.

78.

hostilities with the quite different question of what methods of
warfare they may employ when they do so engage.

86 The standards laid down in the Additional Protocol on this
question have-not really-been tested in practice. While the second
sentence of Article 44(3) is far from-ideal, the record of the
negoﬂaﬁons‘ofﬁthe Protocoksqggests that.jt would be extremely

diffi cult“to s‘é“cure a@ééﬁmm upén a better )Qtoday Since the text
isynot: unworkable, it is suggeste 'the best course is to leave it
alone, seeklng,—to mtgmret itina raﬂ ! ‘”'Way, and \to ensure that all
combatants are encouraged to comply ¢the basic Requwement to
distinguish themselves fro‘f'n the civilian po‘bulatlon dunr\%ranllltary

operations. The controversy over Article 44(3)shiaws that what was
an intractable problem’in 1899 remains difficult a.gentury later.

e

87  The development of the law of weaponry and r@ne hods! of
warfare played an important part at the 1899 Conference n
addition to the three specific Declarations (on asphyzgatlng ases,
expanding bullets and projectiles discharged frg(mnl?lloon ® and
the prohibition of poison and poisoned weap ] Amcé 23(a) of
the Regulations on thes'aws and Customs o}%}"on ?)nd) the
Regulatlons on the,Laws and Customs ofa War n Land stated three
general pnnmples - rd
a that| belligerents do not. have an »dDIlmlted !ght to choose the
means of i injuring the enemy.»J*7
b that belligerents are*forbidden to employ treacherous means of
killing or injuring the enemy; ®-and

For an historical survey, see F. Kalshoven, ‘Arms, Armaments and International
Law’ 191 RC (1985-1ll) 185.

See Part |l, above.

Article 22. The French text states: ‘les belligérants n'ont pas un droit illimité quant
au choiz des moyens de nuire a I'ennemi'.

Article 23 (b).
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79

80.

c that belligerents are forbidden to employ arms, projectiles or
material of a nature to cause superfluous injury or unnecessary
suffering. ®

88  This statement-of- the.general principles remains important and
has’been reaffirmed in Additional Pratocol |, Articles 35 and 37.
Although it;didinpt lnolude ay p[leSlon to'this effect in the

Regulatio ‘“thia\Co’I'i* c&'e Iy cons\dered that weapons
which:were inherently |nd|scr|m| ﬁ%uld also*he prohibited and it
was on this baﬁtsthat ﬁ*adopted th i ’Jon on rOJectlles
discharged from balloon

89 Subs‘e_duent years_'séw the adoption of t_ha‘@nev Chemical
and Bactefiological Weapons Protocol, 1925, prohiltting the use of
asphyxiatihg poisonous or other gases, all analt gbus liquids,
materials/or devices, and bacteriological methods ﬁiF‘Warfar This
prohibition on the use of chemical and biological @ns S
reinforced ‘many years later by the Convention on. rohibjtion of
Developrhént, Producfion and Stockpiling of Bacteridlogical and
Toxin Weapons, 1972,'which prohibited the possession of
bacteriological and toxin\weapons, and the Cherﬁ%eap ns
Convention, 1993, whichprohibited the possessfon,and ugé as a
means ofWarfare of chemical weapons. The fited Natiéns
Convenﬁon on the Prohibition of Military or er
Environmental Modlfj;tlon Techniques, 4977 ¥prohibited the use of
weapons mtended to change the envg;on ent‘thro the deliberate
manlpulatlon of natural proceﬁsesn ?{‘:j .

-
'y

! 1

90 Flr,lally, a United Natlons conferenc,eﬁeld in 1980 adopted the
United Natlons Convention on Prohlbltf/ns or Restrictions on the
Use of Certain Conventional Weapons, 1981, the three original
Protocols to which prohibited the use of weapons which injured with

Article 23(e), the French text of which reads:

Outre les prohibitions établies par des Conventions spéciales, il est notamment
interdit:-

(e) d’employer des armes, des projectiles ou des matiéres propres & causer
des maux superflus.

The French term ‘maux superflus’ has sometimes been translated as ‘superfluous
injury’ and at other times as ‘'unnecessary suffering’. The English text of Additional
Protocol |, Article 35(2), which reaffirms the principle in Article 23(e) of the
Regulations on the Laws and Customs of War on Land, employs both terms.

See page 10, above.
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81.

82.

fragments which cannot be detected by x-rays (Protocol I) and
imposed certain restrictions on the use of mines and booby traps
(Protocol Il) and incendiary weapons (Protocol lll). A subsequent
review conference in 1995-96 adopted an amended Protocol Il on
mines and.a.new-Protocel.lV_on laser weapons. Finally, a
convention outlawing anti- pe:;oﬁ'rekl@d mines (which for some
States will supersedeithe amended Protoeol Il to the Weaponry
Convention) was,adopted,in 199? ,

91 This record is | nol ,partlcularly f . In t e century since
the 1899 Conference the advances in ﬁary technology have been
enormous. The law, however has changeﬁ little. Apargf:om the
important developments 'of the law in relation to'chemical and
biological weapons (by the treaties of 1925, 1972 19 ) and the
recent developments in restricting or prohibiting he use of anti-
personnel land mines, the treaty law has added Iit lr 1o the general
principles.  The general principles have remained @cant nd
their continued vaIidity was recently reaffirmed by,ﬁ?lﬁtem tional
Court of Justice in the Nuclear Weapons Advisoryrtg Opinlon. Yet a
1973 survey of the law 'on weaponry by the United Nations
Secretariat cited bayonets or lances with barbs, lr?éﬁular shaped
bullets and prOJectlles filled with glass as example& of wquons
considered to be outlawed. by the unnecessary, smﬁérlng rinciple ¥
Scarcely standard weapons at the beginning’ ei‘rﬂ'te tweritieth
century, these weresmuseum pieces by d‘\ Slmll ly, leading
text books still refer to the unnecessagy s g prirficiple as
meaning that+"cannons must not* \l&dﬁvnh ehain shot, crossbar
shot, red-hot balls, arid the) !Lkg\ ch examﬁas suggest that the
law is firmly rooted in the niﬁeteenth century.

92  Yetit-would be wrong-to'underestimate what has been
achieved. The use of chemical weapons was widespread during the
First World War and the threat of biological weapons was a very real
one. Although such weapons have not yet wholly disappeared from
the battlefield, the record of compliance with the 1925 Protocol has
been better than that of most treaties on the laws of war. Moreover,

Respect for Human Rights in Armed Conflicts: Existing Rules of Intemational Law
conceming the Prohibition or Restriction of the Use of Specific Weapons, United
Nations Doc. A/9215, vol. |, p. 204 (1973).

H. Lauterpacht, Oppenheim’s Intemational Law (7th ed., 1952), vol. Il, pp. 34-1.
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83.

84.

the 1972 and 1993 Conventions, with their provisions for disarma-
ment and (particularly in the 1993 Convention) verification measures,
offer a real prospect that these weapons of mass destruction can
now be completely removed 2

The new regime for chemic a&\bnologlcal weapons is not

onIy mmnsically‘lmpostant aLso suggeslsqjt the most effective
wayito prooeedj. in gééigl t world of weapons which are
parhcularly inhumane is by mea g g lsarme}?'ne\net\approach

& igtion. h

rather than a sumpgjp X manner in which
a weapon is u,sed Onlyiir , n sufficient
confidence; tbat an agre ment to relinquish a particular'category of
weapons WIB be honouréd. While the comple_n@ intrusive regime
of the Chemical Weapons Convention is likely to. e acceptable
only for weapons of mass destruction and other'weapons o

particular-military importance, the willingness of t ernatipnal
commumty to accept such a regime in respect of @jcal ahd
biological weapons and the insistence of the Seca uncil on
Iraqg’s comphance with\the disarmament reqmrern% Resolution

687 is an indication of what can be achieved.

=
.-‘\

94 It would also be wrong to dlsm|ss the genelzallpnncnp es as

military utlllty which it is generally agreed has ed by the
unnecessary suffering principle, it must be : that this
pnnmple requires’a balancing of the e which may
result from the use of a weapon % dégree injury and
suffenng whlch it is likaly ﬁS s a Japariese court has stated

"the usetof a certain wéapgn gl‘i—:'at as its,inhuman result may be,
need not. be prohlblted by internati nd\fw if it has a great military
effect”™ The prohibition-of- w@s and methods of warfare the
cruelty of which is not matched by the military advantages which
they offer is an important step in preserving humanitarian values in
war. The principle has also served as the inspiration for some of the
specific prohibitions (such as those on blinding laser weapons and

This issue is to be dealt with at greater length in the reports on disarmament
prepared as part of the Centenary Commemoration.

Shimoda v. The State 32 ILR 626 at 634; see also the Opinion of Judge Higgins in
the Nuclear Weapons case, International Court of Justice Reports, 1996, at pp.
583-5.
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85.

86.

weapons which injure with fragments which cannot be detected by
x-rays) which have been adopted.

95  With regard to the general principles, an important
development.was-the-articulation, in Article 36 of Additional Protocol
|,-of a duty for each State to%ineproposals for new weapons

and methods %\lﬁéred\ ofder to dete\rmh\t’a whether their use
wauld \iioléil‘e"t.__ pr Iz;ﬁ‘gﬁ é) Et(g; Jaws of wat:. For this to be done

effectively, it would be advantagdogsifoshave a olearer idea of the
relevant considerafiongiwhich have "'-;:-3"-.‘: n intoaccount in
assessing wh’)e‘iﬁer or notithe employments®of a particuler weapon
would be Iikéiy to cause p.fi&necessary sufféring. The unnecessary
suffering tes{ calls for a-!’.i/eighing of the militq;y-@anta es offered
by a particular weapen against the medical and effekts which
that weapoh produces. The debates on this summon st the
Committee of Experts convened by the Internatimomm ee of
the Red Cross at Lucerne in 1974 and LLugano in
demonstfa?ted considgrable disagreement about (P%f%tors
taken into account on'either side of this equation’ .

&

}OLE
o’ Sy

96 A report published.in 1997 by the Internatio”ﬁ‘SP(;om
the Red Cross attempts to specify more precise-erit eria foy
determining whether a particular weapon causgS$awinecegsary
suffering.2® The approach taken in this Repertis to stu
effects Qf_i‘fexisting __wef“"apons, the degreef;\ whieéh they £ause death or
particular types of injury and to suggest foug cfiteria,to be used in
determining whether a new Yﬁv?ap’gg\g%n e'which-iolates the
unnecessary sufferingjprf'r?é! -~ 4
a does the weapéfj:'{joaé‘s@eéibly cause-specific disease, specific
ab_h’_t?rmal ghys’i’éldgical state, p_a‘éiﬁ_q abnormal psychological
2:2%_ ’?s_gemﬁc and permanent disability or specific disfigure
b does the weapon foreseeably cause a field mortality of more
than 25% or a hospital mortality of more than 5% (figures
substantially in excess of those caused by weapons in use at
present);

2

International Committee of the Red Cross, Report of the Conference of Government
Experts on the Use of Certain Conventional Weapons, 1st and 2nd Sessions
(Geneva 1975 and 1976).

R. Coupland (ed.), The SIRUS Project: Towards a Determination of Which Weapons
Cause Superfluous Injury or Unnecessary Suffering (1997).
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c are the weapons designed to cause particularly large wounds;
or

d does the weapon foreseeably exert effects for which there is
no well recognized and proven treatment ?

97  The-idéftification of'these{riferia and the medical study on
which they are paseq__is of _considerable‘_\_/alue in helping to show
how th‘;é_"bﬁi;n:gjékg agt ra&ml?éa[t}y the uanacs:sary suffering

\ \ o [N A & >

principle,can.be made more precisBand less Oﬁﬁgtal than at

present. It is, howeyer, importantt#ediize that the fact that a
particular weap?éﬁ#ﬁ'éﬁ%;qne of thes&fiferia is notNp itself
sufficient to brand it as unfawful without &Bnsideration‘of the military
advantages-Which that wé‘_épon may offer. For e mplé‘ the fact that
soldiers cannot take cover from a particular tyﬁ‘:"' ‘weapon will, as
the report--"‘p"oints o, h'eighten the reaction of abﬁnce roduced
by such a__Weapon" but it is also the very inability.ef.soldier} to take
cover thatmeans that the weapon will, in the language of the 1868
Declaration, disable fhe greatest possible numberipf enemy
combatants and which thus gives it its military e ess when
compared with other weapons. Moreover, the Report considers only
the "medi_éal" or "humat_litarian" side of the balance. Greate
precision IS also needed'in determining what are{the_ levant factors
to be taken into account on the military side ofiﬁé“:‘a}quatil

IV.3 The Law of Targeting

87.
88.

98  Thelquestion of what is,& Ie@hu’i‘i‘a‘tb 'targeﬂﬂarfare is
obviously. i:losely relatqii to :i-ﬁgﬁoﬁﬁéapong/a!;\d methods of
warfare. "The 1899 Gonference, howeve{ had less to say on this
subject.’ Articles 25-27 of the Regtilations on the Laws and Customs
of War on Land prohibited the attack or bombardment of
undefended towns, villages or buildings (Article 25), imposed a
limited obligation upon a commander to warn the authorities of a
town before bombardment (Article 26) and required him to take all
necessary steps to spare certain objects (e.g. hospitals, schools and

charitable institutions) in the course of a bombardment (Article 27).

Op. cit., p. 27.

See M. Bothe, J. Partsch and W. Solf, New Rules for Victims of Armed Conflicts
(1982), pp. 196-7.
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These provisions are very limited in their scope and difficult to apply.
The effectiveness of Article 25 is less than might appear, because a
town can only be regarded as undefended if it is open to capture by
the enemy without opposition. The provision is therefore
inapplicable.to-towns-situated behind enemy lines, because, even if
they have no defences of their own, thse cannot be occupied
without sending forces througp, areas where resistance can be
expected. Articles! 26 and 27 havexproved\most wholly ineffective.
Sb
99 The 19074 Cpnferance left the§K ﬁhs;ons largely unchanged
and the Fourth Geneva Conventlon 1949¢fade only‘minor
changes, des‘lgned to fac;iitate the creatlon of hospital‘and safety
zones and/neutralized zones.®® Even this mode§t.objectlve has not
been realized, since-almost no use has been mad :@{ such zones
since 1949. The Hague Convention for the Protectlon of Cultural
Property in the Event of Armed Confiict, 1954, and“ E‘Ffé Protocol
thereto, built on the provisions of Article 27 of the ﬂ%}llatlo s on the
Laws and Customs of War on Land but it was not.ugtilthe adoption
of Additional Protocol | that the customary law rulés onitargeting
were reduced to writing and supplemented by the ‘adoption of a
number of new (and sometimes controversial) provisions

7

7
i

100 It had long been accepted that the cust "“"ar;f'laws of war
contained two cardinal principles regardlng ta ﬁhg -/

a that attacks should be directed on tary jectives and
not at civilians or civilian objects Ia‘e pn ciple/of distinction");
and '

b that in attacks upon mﬂ[!a(y ohjectlve n)here was a duty to
avoid causing disproportionate cnua asualties and damage
("the principle of proportionality*)

101 The record of compliance with those principles during most of
the twentieth century has been dismal. They were almost universally
disregarded during the Second World War and in most of the
conflicts thereafter.

Fourth Convention, Articles 14 and 15.

See, e.g., the statement by the United Kingdom Prime Minister, Neville
Chamberlain, at the time of the Spanish Civil War, 337 House of Commons
Debates (21 June 1938), cols 937-8 and United Nations General Assembly
resolution 2444 (1968).
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102  Additional Protocol | attempted to give greater precision to
these principles in a number of respects:-

1 Articles 48, 51 and 52 reaffirm the principles themseives — an
important step in view of the scale of violations which had occurred:;
2 Article.52-attempts-to_put flesh on the bare bones of the
principle of dlstlnctlon by deﬁnlng what is meant by a military
objecttv&

. Insofar asmbbiéﬁtsa’r on c-‘-s‘ , military objectives are limited
i re, loc t\on purpose or use

to those objects which bytteir nats
make an eﬁegmcontrlbut st e/l ary actisp and whose
total or paﬁfal ‘destruction, capture'dr nbutrallzétlon in the
curcumstances rullng at the time, offérs a definite, mllltary
advaatage

Pl o) \
103 This;-‘:deﬂnitionr avoids the pitfalls of the ap = taken in, for
example, the 1923 Draft Rules on Air Warfare®' of seeking 1o list
categories of military objectives.?? Instead, it Iaysfgﬁ-?n a stage
test: (1) does the object make an effective contrib ifiort
potential)ito the enemys military action; and if S0, )i
circumstances ruling at the time, one whose destf-‘u ion, capture or
neutralization would offer a definite military advantage. Th
reference to the circumstances ruling at the timefl?ﬁ’a?rticul rly
important as it should avoid the approach of treating entir
categories of items (such as bridges) as mllltary anject7§ in all

circumstances.®?

although |t does not use that tgr defines as an

104 3 The Protocol also codlf es lhe“fr ip roportlonahty
|nd|scnmu‘|ate attack (and ﬂ]ar@’for \ens one p !{l‘:lid by Article
514)), | . /

An attack which may be expected to cause incidental loss of
civilian_life, injury ‘,t_o,cwman"’damage to civilian objects, or a
combination thereof, which would be excessive in relation to

the concrete and direct military advantage anticipated.

Roberts and Guelff, p. 121.

For criticism of the text in Article 52(2) as too vague and open-ended, see A.
Randelzhofer, ‘Civilian Objects’ in Bernhardt (ed.), 3 EPIL 93 (1982).

Kalshoven, 9 Neths YBIL (1978) 107 at 111.
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105 This provision was welcomed at the time as a useful
codification of the principle of proportionality®* While any attempt to
determine the content of this principle is problematic, not least
because it requires that a balance be struck between two such
different considerations-as.military advantage and civilian losses®
the approach taken in the Protocotrepresents an advance in that it
emphasizes-thatithe military-advantage must be "concrete and
dirett". INebulals fagtarssueh _g‘s_lzitgreaking\The morale of the enemy
State"are notenough®® ¢S S 4 4

106 4 Afticle 57 translates these pringiples into a\set of
questions which must beé@"sked by a commander in deoi{iing
whether, and how, to laurich an attack. P o) \

107 Although Additional Protocol | was not, as 1\‘5&0_!1. appligable in
the 1990:91 Gulf Conflict (since Iraq was not a pay’to the Protocol),
the Coalition States treated the provisions set ou@@e as
declaratory of rules of customary international Iaw-:é announced
that their targeting policy would comply with them'{ hile this is not
the place to evaluate that claim, the experience of the Gulf gonflict
suggests that the provisions on targeting in Addifionaj, Protgcol | are
workable. Rather, therefore, than seeking to refing, those principles
further at this stage, it is suggested that priority%‘;iqaild be given to
ensuring better compliance with them. L

See, eg, the statement by the United Ki.ggg'ar!i’-gppgadentati\(a, VI Official Records

164. B {‘\"\‘1 = \a:‘.s-ur} rd

The test is always a relative one |q \-ﬂplch the harm tp.-tﬁe civilian population must

be weighed against the military’advantage. Therg§ no justification for the attempt

in.the ICRC Commentary to introduce an absofite ceiling beyond which civilian

casualﬁes.@ never be justiﬁgg_.lﬁe.paséage in the Commentary which states that
"The idearhas-also"been put forward that even if they are very high, civilian
losses and damages may be justified if the military advantage at stake is of
great importance. This idea is contrary to the fundamental rules of the
Protocol; in particular it conflicts with Article 48 ' (Basic rule) ' and with
paragraphs 1 and 2 of the present Article 51 . The Protocol does not
provide any justification for attacks which cause extensive civilian losses
and damages. Incidental losses and damages should never be extensive.”
(para. 1980)
is misleading because it appears to confuse the term ‘extensive’, which
suggests an absolute test, with ‘excessive’, a term which is clearly relative.
However attractive the view in the Commentary may be from a
humanitarian viewpoint, it does not accurately reflect the text of the
Protocol or the underlying principle of customary law.

Breaking the morale of the enemy’s armed forces, so that they will be less able to
resist an attack is a different matter.
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108 In this respect, an important step forward is the increased
likelihood that those who violate the law relating to targeting,
particularly those who deliberately target civilians, will face
prosecution for those acts. The International Criminal Tribunal for
the Former Yugoslavia-already has jurisdiction over such acts® and
it is°likely that the Internatlonar\iminal Court will also do so if that
body is estabhshed

109 ln passmg it should alsmbeg%e{ h;%pnnmples on

targeting statedsin uthgaProtocol app y warfare which may
affect the cwnllan populatlon on land. Altf ﬁ'gh usual discussed in
the context falr bombalgment and the use of reqular forces, the
duty to dlsﬁngmsh betweén the civilian populabéénd the military
and the rgqplremen_t to observe the principle of rtionality apply
just as much to those conducting guerrilla warfare as they do to the
air force or artillery of the regular armed forces. Tﬁ the prohibition
in Articlef"_{'-"ifl (2) of atté_cks "the primary purpose ofm is to}spread
terror amoeng the civilian population" applies to the. ing of a car
bomb as'Wwell as to the activities of a strategic airforce

IV.4 The Law of Belligerent Occupation

97.

}» .y
110  The elaboration’of a code for the go ent of/occupied

|
terrltoryw s one of+the principal achieve fthe 899
Confereﬂ . Articles 42-56 of the %

Customp of War on Land, wlw.; I anged in 1907,

y u
laid down a frameworK! of pnncla |th|r;y~g a belligerent
occupaqt was reqwred to'act in governing occupied territory. Chief
1 thé occupant acquiréd only temporary control over the
territory, not sovereignty, and was entitled, and required, to
exercise the powers of government while respecting, uniess
absolutely prevented, the laws already in force (Articles 42-3);

2 the population of the occupied territory did not owe allegiance
to the occupying power and could not be required to swear

See, e.g., the Rule 61 decision in Prosecutor v. Martic 108 ILR 39. At the time of
writing , the Tribunal was hearing a case against Blaskic which invoived allegations
of unlawful bombardment.
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an oath (Articles 44-5), their lives, honour and property were
to be respected (Articles 46-7); and

3 the power of the occupant to take or use public and private
property in the occupied territory were restricted by Articles
48-56.

111 The-underlying prineipie was thaf the status quo should be
preserved as much'as possﬂﬁle ,so,ﬂas not to prejudice either the
population or the displaced sové@ n;advance of the conclusion
of a peace treaty, whic-:ﬁ would det Qg{he future.of the territory.

112 The@emphasis in the Regulations o\h the Laws and Customs
of War on Land was on; the governance of thg;efe}pled erritory and
the powersiof the occupant with respect to proper;.;b‘i!'ath than the
protection of the civilian population as such. The lnadequ y of that
approach was graphically demonstrated by the abﬁ:)s com
occupying powers during the Second World War mygh the
regime didf not work particularly well during the First.W.arld War
either). The Fourth Geneva Convention 1949 atte—g to address
this problem by adding a number of provisions (Articles 27-34 and
47-78) regarding the treatment of the populationn'c‘)'f*‘é?.?.cupie
territory. These provisions prohibit reprisals agaiﬁst the pohdulatlon
collective pumshments deportatlons hostagetst kuag an?a number
of other practices and are designed to give the»éﬁilllan ? pulation
and individual civilians a series of funda ent’éi Juara ees relating
to freedom from arbltrary arrest and ef&%n co} ions of
detentlon fair trial and the Ilke b\ :

113 The Fourth Convemﬂoh does r:y\owever address the
underlylng questions about the goverriance of occupied territory or
the powers of the occupant to Tequisition or make use of property in
the occupied territory. On these questions, the 1899 and 1907
Regulations on the Laws and Customs of War on Land remain
important as a statement of the customary international law.

114  The law of belligerent occupation has had a poor record of
compliance for most of the twentieth century. The principal problem
has been the reluctance of States to admit that the law applies at
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98.

99.

100.
101.

all.*® Particularly since the end of the Second World War, States
which have occupied territory in the course of a military operation
have denied that their subsequent governance of that territory was
subject to the law of belligerent occupation on a number of grounds.
In many casesr-the-State.concerned maintained that it had a
superior claim to title to the territo than did the State which it had
displaced,:so that fan’frqr_p bgggming a belligerent occupant, it was
merely 'regéiﬁinﬁxpﬁéiseé‘s]qubfif awn territory. It was on this
ground that Iraq denied the”ap’”l@' yof the law of belligerent
occupation to jtsiGEeupation of Kuwai 990-91, hotwithstanding
the universal-qpbosition“éfs the internatio ;c_al"&:ommun}ly)to its
claims.®® Similarly, Israellhas denied the épplicatﬂ(llity, e iure, of the
Fourth Geneva Convention to the West Bankariddhe Gaza Strip on
the groundg‘ that it did'not accept that those terrj éfé@ had,been part
of the termitory of another State prior to 1967. Istael has, hgwever,
agreed tdaépply the 'humanitarian provisions of thﬁnvent nona
voluntaryf'bfasis.100 The Security Council has, howéVver}insisled that
the Convention is applicable as a matter of law a hch made a
number of! calls for Israel to comply with its provigfi‘:)‘n%.‘

115 If the applicability of the law of belligerent occupation were to
be dependent upon the'resolution of the underlyﬁ‘n?*ﬁ}:esti {1 of title
to the territory concerned, it would almost never'e,applicable. In
fact, neither the Fourth Canvention nor the Reglitations oh the Laws

and Customs of War on'Land makes it a precendftion of the

, {n

applicability of the law of belligerent ocgypatidﬁ'-;tf\at t/hé territory

. W

which is\occupied must have been part d}‘ﬁ;e ferritgry of the
displaced sovereign prior to th co:@k@cemeng of the occupation.

A. Roberts, ‘What is a Military Occupf'a'ﬁbn ?' §5 BYIL (1984) 249; E. Benvenisti,
The Intemational Law of Occupation (1993).

Iraq maintained that it had entered Kuwait at the invitation of the Provisional
Government of Free Kuwait and that it had subsequently annexed the territory in
accordance with the wishes of that ‘government’ and to give effect to its own claims
to title to Kuwatt; see the Memorandum of the Government of Iraq, 12 September
1890, in E. Lauterpacht and Others (eds), The Kuwait Crisis: Basic Documents, vol.
1 (1991), p. 73. The annexation was condemned as invalid by the Security Council
in Resolution 662 (1990). The Council repeatedly insisted that Iraq should comply
with the relevant provisions of the law of belligerent occupation, especially the
Fourth Geneva Convention; see, e.g., Resolutions 666, 670 and 674,

E. Playfair, Intemational Law and the Administration of Occupied Temitories (1992).

See, e.g., Resolutions 605 (1987), 607 (1988), 636 (1989), 672 (1990), 681 (1990),
694 (1991). There are numerous other resolutions to this effect.
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Article 2(2) of the Fourth Convention appears to point to such a
conclusion:

The Convention shall also apply to all cases of partial or total
occupation of the territory of a High Contracting Party, even if
the said occupation meets with no armed resistance.

116 That prowsuon is, however, a\es ual one, since the
appllcablllt’y of ithe Fo rm,Cgﬁe tion is pr| rily determined by
Article 2(1), which provides | g nventlo shall apply to "all
cases of declared war,.or of any (o) d conflict". In the event
that, during an armed conﬂlct a Statecé?es scontrol \by military force,
of territory whlch was notgnder its contrb‘fpnor to the sonfilict, then
the Fourth ("}onventlon iS! appllcable whatever tl;; ée\ang
disputes about title. The same is true of the Regtifations'on the
Laws and/Customsiof War on Land. Although;%ttion\on
occupation'is entitled "Military Authority over the ey ry o\.t‘he
Hostile State" thereiis no requirement, express orimplied, that the
hostile State s title to the territory must be unchallenged or ":
authoritatively established as a precondition to théﬁﬁ)catuoh of this
section of the Regulations. |

117 The problem, therefore, is not one of a dgt cnency I? the law
but rather ef the refusal of States actually to ap iy at Ia}lv Any
signifi cant: improvement,.therefore, requires ndtnew Iaw but better
enforcement of the law which already exists, “»
118 That is not:to say that the Iaw on‘ ﬁelllgg?ent occupatlon is
entirely satlsfaetory Two defi C|eg %re bértlc?af(y apparent.

First, the’ [aw of belllgerent\, BGH iming a$ it does at a
preservatnon of the status qad; gndlng the conclusion of a peace
settlement, is in some-respects il su /,d'to the conditions of a
prolonged occupation. It is diffioult'to see, however, how this
problem can be addressed. Changes in the law to give the
occupying power greater scope to change the law and practice in the
occupied territory to take account of social, political and economic
changes occurring during the occupation are unlikely to prove
acceptable and would, in any event, come close to substituting the
occupant for the displaced sovereign as the sovereign power.
Substitution of a concept of trusteeship of the occupied territory for
the existing regime of belligerent occupation seems likely to prove
unworkable, given the inescapable fact that, unlike any normal
concept of trusteeship, the relationship between the occupying
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V.5

102.

power and the territory (as well as its population) rests on the
successful use of force. In so far as prolonged occupations are to
be allowed to occur at all (a question which falls outside the terms of
reference for this Report), the best that can be said is that the basic
principles in.the-Regulations_on the Laws and Customs of War on
Land are sufficiently elasti:‘:smw -fg\ a degree of evolution within
the frameworki oia*rkgd patieg regime which must be regarded as
temporary Acc“p“mm lyf pf ofiange in the ase of a prolonged
occUpatlon must be within tl’;e fr.

] of the’ cpre principles laid
A ustom\of War on Land
and the Fourth Conventlen, in partlcular pnnCIpIe nderlying
much of the Regulatlons eh the Laws and ‘Customs of War on Land,
namely that_fhe occupy_lr;g power may not expie q:; ocoupied
territories fq'r the bgnéﬁt of its own population.

119 Secondly, the provisions on the taking oféproperty inyoccupied
territory qr_ej now distinctly archaic. The rigid dis:% between the
powers of the occupant with regard to public prop nd ptivate
property is more difficult to apply in an era when the.role of the
State, both as owner and regulator, has becomeiﬁéﬂfater han it
was a century ago. The provision, in Article 55 of the Regulations on
the Laws and Customs ‘of War on Land, that thefo ying/power

J!

shall have,the powers of @ usufructuary of muctraublic property® is
exceptlonally difficult to apply in the modern coptext Angn
however, it is unlikely that agreement could, -«"r’ hed about a new

body of law which would inevitably place;con rable ower in the
hands of a belllgerent occupant. Th U% han satisfactory, the
e obt

existing law s’ probably the b te ined and the real

challenge is to lmprove ther@ ypllau e with it.

The Law of Naval-Warfare

120  The nature of naval warfare in the eighteenth and nineteenth
centuries was such that a substantial and sophisticated body of
customary international law had already developed by 1899, in part
due to the jurisprudence of prize courts. Under that law, belligerents
could conduct hostilities everywhere except in the waters of neutral

L’Etat occupant ne se considéra que comme administrateur et usufruitier des
édifices publics, immeubles, foréts et exploitations agricoles appartenant a I'Etat
ennemi et se trouvant dans le pays occupé. Il devra sauvegarder le fonds de ces
propriétés et les administrer conformément aux régles de l'usufruit.

© All Rights Reserved

for use in the context of the Centennial of the First Intemational Peace Conference only



Centennial of the First International Peace Conference PRELIMINARY REPORT

Humanitarian Law and Laws of War

Greenwood - 52 -

States. Most of the law concerned the circumstances in which it was
legitimate for belligerent warships to capture enemy and neutral
merchant vessels. So far as enemy merchant vessels were
concerned, the better view (in spite of the strong opposition of the
United States-of-Ameriea)-was that enemy merchant vessels and
their cargo were liable to ca;t.t}and__condemnation in prize.
Neutral.vessels;hawéver, werg liable to ‘capture only in limited
circumstah‘e’es,:-"éudﬁ-‘f'as’--ﬁpe’;{ rufining a blockade. The emphasis
was,on capture rather than attack*gn;li’l@e distinction between
enemy and neutral’shipping and wai’e%qﬂ‘ésﬁ,_pentrél-to the operation

%

of the law. . ¥

¢

121 The 1899 Confer_éhce took almost no gcﬁgﬂ onkis subject,
beyond adopting the:€onvention for the Adaptaﬁ;mf the\Principles
of the Geneva Convention to Maritime War. It cllq;_boweve , suggest
that the question of naval warfare be considered ﬁsubse uent
Peace Conference. The 1907 Conference consi he |
naval warfare at length and, as well as revising t Convention
on the wounded and sick, adopted seven new Cdonventions:
- Hague Convention No. VI relating to the Stgtus of Er?emy

Merchant Ships at the Outbreak of HostilitieS®, /
- Hague Convention No. Vi relating to the*Genversion of

Merchant Ships into Warships N

Hague Convention No. VIl relating t@f@"ayingﬁf Automatic

Submarine Contact Mines a Yy /

- Hague Convention No. IX congén?iﬁ'g the Bgfﬁbardment by
naval,Forces in Time of War ,:} S 4

- Hague Convention Ng" X! relative to Geftain Restrictions with

Regard to the Exercise of the R.igj;»«t’df Capture in Naval War
- Hague Convention No. XIi relative to the Creation of an Inter-
national.Prize_Court-(which never entered into force) and
- Hague Convention No. XIll concerning the Rights and Duties
of Neutral Powers in Naval War.

122 While these treaties lay down a detailed code of rules, they
have proved to be far from satisfactory. Parts were already
anachronistic when they were drafted and they were largely
disregarded in both World Wars, when the doctrine of reprisals was
invoked to justify widespread departures from their provisions. Since
only a minority of States are parties to the treaties themselves, it
becomes important to know which provisions are to be regarded as
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103.

declaratory of customary international law. That, however, is no
easy task, given the comparative paucity of State practice which can
be relied upon (much of the practice which does exist being
referable to the reprisals claims and thus an uncertain guide). The
only treaty for-which-substantial support can be found is the Mines
Convention, which the Internationat-Court of Justice has held is
based upon‘-'certaln ien mlmnd well-reCognized principles, namely:
elementary con&déﬁ :6 of hum |ty even*more exacting in peace
than,in war”. |0 the N/caragaaaeag e Courtheld that these
principles prohlbt&d stﬁenlaylng of m hout wa\Qng or
notification in: Waters to whlch the vesselaéf another State had rights
of access or passage

o
o 8

123 There are several reasons why the law q_]i.k-' «.@l warfare as
stated in the 1907 treaties is difficult to apply in modern conditions.
First, it presupposes a clear distinction between belig
neutrals. | That dlstlnetlon is far harder to draw -r* ce
declaratlons of war or neutrality have been almos own since
World War Two and §tates not directly involved in a‘canflict have
frequently been strong supporters of one side or other in th
conflict. \In addition, the'massive increase in theﬁ%ﬁ;larity f flags
of convenlence has meant that a very large pagt fie worlds
merchant pshspplng has come to fly the flags
unlikely ever to be active belhgerents whllez' in na aI powers
are no longer the States with the larger " merel 24 A further
complicating factor, which has already babxm)cgp idefed in Part Ill, is
that the tradmonal concept of £ eu s f ffi cul o reconcile with
the law of tﬁe Umted‘Natlons Ghartbr ina num{er of respects.

124 Sejcondly, the Hague Conve tiéns were based upon the
assumption that,the.only--part‘drtr{ seas which was closed to belli-
gerent naval operations was the waters of neutral States. While that
proposition remains true today, the extent of those waters has
greatly increased. Not only has the extent of territorial waters under-
gone a substantial increase since the Second World War, the
concept of archipelagic waters means that large areas of what were
formerly the High Seas are now considered to be part of the waters

Corfu Channel Case International Court of Justice Reports, 1949, p. 22; Military and
Paramilitary Activities in and Against Nicaragua, International Court of Justice
Reports, 1986, p. 112.
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of the coastal State and thus, arguably, off limits to belligerents in a
case where the coastal State is not directly involved in hostilities.
Conversely, a practice of belligerents in recent naval conflicts has
been to proclaim exclusion zones, or war zones, in areas of the High
Seas of strategic-importance to them and to claim increased rights to
control, and sometlmes to attack, shipping within those zones.

125 Thlrdly, the Hﬁgﬁe, Oonvﬂ‘h ions treat interception, visit and

search as the normal means of' ; 3 .._-.,'.1 belligerent rights in
rehant ship I;}}gated as a

legitimate targef for att&:konly in excepti ..'- fal

al circumstances (such
as when res;stmg visit ann‘rsearch or travelling under convoy of
enemy warshlps) Yet visit and search at sea,i dom%:eallstlc
option for States without substantial surface ﬂer in an era of
container'shipping visit and search at sea is unlikely to be
particularly.useful, since the contents of contameﬁgnnot e
inspected Wwithout taking the ship into port. The Irén‘%q War, in
particulag-, saw both bglligerents take a very broagﬂﬁof tr{}
circumstances in which a merchant ship, even a neutral mer¢hant
ship, was a legitimate target. While some of these claims —for
example, Iraq’s claim that neutral merchant ships a"ﬂ?{;ying orts of
Iranian oil were a legitimate target for attack onrsight — were almost
certainly:unjustified, there.was a widespread fehﬁng’ that 'ncertalnty
regarding the content of the law made it more@@éult to’ resist such
attacks.

126 Thesg'factors have led to \@pef’ of infldential calls for a
full-scale révision of‘the law ofmazg\l]Lwarfare { That the 1907
treaties _nq longer provide stifficient guidarce on their own is clear.
That does not mean, however, that satisfactory guide to conduct
exists iri"tﬁecustomany. law-—Arecent initiative by the International
Institute for Humanitarian Law has led to the publication of a restate-
ment of the existing customary law in the San Remo Manual on
International Law Applicable to Armed Confiicts at Sea'™ This
Manual addresses the question of targeting by employing principles

See, e.g., N. Ronzitti, ‘The Crisis of the Traditional Law Regulating International
Armed Conflicts at Sea and the Need for its Revision’ in Ronziti (ed.), The Law of
Naval Warfare (1988), pp. 1-58.

The Manual, which was published in 1995, was edited by Louise Doswald-Beck,
Legal Adviser to the International Committee of the Red Cross, and prepared by
international lawyers and naval experts convened by the Institute.
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of targeting developed in the context of land warfare'®®and adapting
them to the different context of naval warfare. It sets out the extent
to which the law of neutrality at sea is still to be regarded as effective
and it examines the question of where naval operations may lawfully
be carried. out-in-the -Iight-of{hgﬂc\)‘dem law of the sea.

127 __While the,case for a m ajor rews\\ of the law of naval
warfaré.]jerfl\‘ém'ba sh'vng‘m}iﬁ aﬁ ttempt}\ ddress this issue by
meaﬁs of an mtematnonal cbnfer' Yeiould pres nt considerable

support of tne major naﬁa} States. In th -' a fcumstances, the
personal VISW of the Ra[}porteur is that re”\uswn of the law of naval
warfare, although desirable in the longer term,:
conS|dere£I an |mmedfate priority. Instead, mtem

to |mprove compllance with that law.

Internal Conflicts

128 The 1899 Conference was concerned ‘Wi'tﬁ#ﬁe Iayv applicable
to conﬂlcts between the States party to the Qb’hve‘ntlons which were
there ad;'ciipted and;ironically in view of )hglﬁﬂgbnce off the Lleber

Code, which was drafted for use inthe
concern?rltpe ith conflicts oce ;i

years Iater such conﬂ(cts ha *aa famore pr!

lnent place on the
mternatlm‘lal agenda, for it-s here that the'laws of war are arguably
at'their weakest and the case for reviSion consequently most
pressing.

129 The existing treaty law on this subject is mainly contained in
common Article 3 of the Geneva Conventions, 1949, and Additional
Protocol I, 1977, although a number of other treaties are also

See Part IV, Section 3, of this report.

R. Abi-Saab, ‘Humanitarian Law and Internal Conflicts: The Evolution of Legal
Concem’ in A. Delissen and G. Tanja (eds), Humanitarian Law of Armed Confiict:
Challenges Ahead (1991), 209 and Droit Humanitaire et Confiits Intemes (1986).

See Part ll, above.
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applicable to internal conflicts.'®® Common Article 3 was adopted in
1949 after it became clear that a far more ambitious proposal that
the four Conventions should extend in their entirety to civil wars
would not be acceptable to the majority of States. The Article
stipulates that.in"armed- canfllct not of an international character
occﬂ”lng;mthln the territory of one-ef the High Contracting Parties",
the parties;to the, confllct(gevgmment and insurgent) were required
to, apply "as a mlnu‘num’* demélnipaszc human‘ttanan standards whlch

prowsmn was undoubtedly a major step fo ard but the, skeletal
nature of common Artlcla"3 is immediately apga@ Th% minimum
humanitarian standards which it requires the par 0 obServe are
concerned entirely with the protection of persong taklng no actlve
part in hastilities; there are no provisions on the ac cond ct of
hostilities:and a single sentence — "the wounded I be
collected and cared for" — does the work which i :F
international conflicts was done by two entire Convezﬁ

130 Common Article'3 was supplemented by Ad‘diuonal rotocol J
in 1977. As in 1949, the original proposal fromythe,| (nterna ional
Commlttee of the Red Cross was more extenswe:tﬁ'an thé text
eventually agreed at the'Diplomatic Conferehee‘“‘z’:kdd fnal
Protocol Il is, however, far more detaile han’?mmo Article 3 and
includes prowsmns for the conduct /ﬁ ities, although almost all

of theserare designed to prot her t ombatants"°
It also | '._' ‘down more; d"a for the ment of the
wounded and sick and th@pr tectlon of médical personnel,''" as well

as.a series of provusmns on basic h itarian guarantees drawn
from international humanitariafi law and human rights law.'*?

131 It appears that there is also a body of customary international
law applicable to non-international armed conflicts. Common

See, in particular, the Hague Convention for the Protection of Cultural Property,
1954, Article 19, the amended Protocol Il to the Conventional Weapons Convention,
the Chemical Weapons Convention, 1993, and the Land Mines Convention, 1997.

Articles 491) and (2) and Articles 13-18.
Articles 7-12.
Articles 4-6.
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Article 3 was itself treated as declaratory of custom by the
International Court of Justice in the Nicaragua case,''® although the
basis for this finding has been questioned.'™ In addition, at least
some of the provisions in Additional Protocol |l are also declaratory
of customary. international-lav\{aéhmore striking, however, has
been the decision of the Appeals Chamber of the International
CnmlnalnTnbuq’at for the Forrner Yugos\vna in Prosecutor v. Tadic
(Juﬂsdlctlon?: € Which. foﬁpd*‘thgf re had deyeloped an extensive
bod?@f customary mternatlonaFl icable to~non-international

armed conﬂlcts 22, o

‘E I .'
{..
132 Whife these develobments have meant that the\law
appllcableto non- lnternatfonal armed conflicts«# dvariced
con5|derably since 1899 (if, indeed, any such Iqwﬂﬁsted t that
date), a number of serious problems remain to be address

V.1 The Scobe of Application of the Law on Inatergnﬁl Confiicts

133 The first such problem concerns the circumstances ifi which
the law on internal arme‘d conflicts becomes applicable. Cgmmon
Article 3imerely refers to *armed conflict not of@hinternational
character”, without any indication of what that® migh¥mean. The
term is, therefore, capable of a broad lnterp butyt is clear that
it does not apply to isolated acts of wolp e’s h as sporadic acts
of terrorlsm or, riotlng In that reés%Ln e 1(2) of Additional

Protocol' I] is/ probably statlng th | law, whten it provides that
"srtuatlons of internal d|stunb nQe d tens pfs, such as riots,
isolated and sporadic, acts of violence and other acts of a similar
nature" ___are not armed conflicts. The"Appeals Chamber of the Inter-
national Criminal-Fribural for the Former Yugoslavia in Tadic
considered that there was an internal armed conflict whenever there
was "protracted armed violence between governmental authorities
and organized armed groups or between such groups within a
State"."®

113. International Court of Justice Reports, 1986, p. 114, paragraph 218.

114, See, e.g., the dissenting opinion of Judge Sir Robert Jennings, loc. cit., p. 537.
115. 105 ILR 419.

116. Loc. cit., p. 488, para. 70.
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134  Additional Protocol ll, however, is subject to a higher
threshold, Article 1(1) providing that the Protocol applies to armed
conflicts

which take place in the territory of a High Contracting Party
between.its-armed forces and dissident armed forces or other
organized armed groups which, under responsible command,
exercise such control over a\p’aﬁ_of its territory as to enable
fhef talcamy outsustained and concerted military operations
andto implement this Protetol.

135 The requirement.of territorial cBr ol means that the majority

of internal armed conﬂi&tf;fall outside th 'JpOpe of Additional

Protocol II,;t‘_’Ei'é application/of which is confined to full séale civil wars

of the kind/which occurrécj in Nigeria in the Iagﬁ@ds."
addition, uniike common Article 3, Additional Prg] @ Il ddes not

apply to conflicts between warring factions within a State when none
of these factions constitutes the government of tﬁ?ﬁtate.
136 Thg thresholdifor the application of the Ia\%ﬁema armed
conflicts is unsatisfactory in a number of respectS!. =irst, it is difficult
to find any justification ::t_oday for the higher threshold for the
application of Additional Protocol Il. The provisidﬁcé?" Addifional

Protocol ll are exclusively.humanitarian in chara6ter, The provisions

on the care of the wounded and sick should bsi\hag%ntezfious in any

conflict, irrespective of.its level of intensity. JTH@s® relat]
fundam?rjtal guarantees are drawn in '?fgf a’) rom Human rights
provisions, which'are intended to apply in‘glrcdmst

normality;land-the principles of, ¢6 i \Afticle 3/which apply at the
lower thi__‘jé?iﬁbld in anyieven Z‘\f"ﬁt,}e%fovisions ﬁ/ the conduct of
hostilitiefs'.-bre somewhat di rent, since théSe are derived from those
of. Additi_b‘hal Protocol I. Nevertheless? they are intended exclusively
for the benefit of the. civilian'pﬁp/mgtion and the limitations which they
would impose upon government forces seeking to suppress a
rebellion are minimal. There is no reason why a government should
be obliged to observe these restraints towards its civilian population
only in the circumstances specified in Article 1 of Additional

Protocol Il and not in all those to which common Article 3 applies and
which are closer to a situation of normality within a State.

The Russian Constitutional Court, in its Judgment of 31 July 1995, considered that
the Protocol had been applicable to the confiict in Chechnya.
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137 The higher threshold in Article 1(1) of Additional Protocol Ii is,
of course, justified in the test of that provision by reference to the
need for an insurgent movement to control an area of territory in
order to enable it to implement the Protocol. There is some force in
that argument;-since-the-proyvisions of the Protocol, like most of inter-
national humanitarian law, a;‘rﬁbre easily applied by those who
have a. tjerl;i,_torig_!j.:pa!’fs_er‘f tn_%n'J%{orces wﬁ‘icrkire constantly on the
move. That'is not toisay;ihoweyes,that the provisions of the
Protocol cannot be implementéd by’aff insurgent force which does
not control a cleayidefined area of aritdfy., Contral of territory was
not, for exam'ﬁlé', consiaé"ﬁpd necessaFy ‘a natior% iberation
movement ta'be able to aL_'ppIy the far more substantial provisions of
the Geneva Conventions-and Additional Protoed['1y'"® Méreover, in
any guerri!la conflict.(and almost all internal con,_;_ﬂ_'_i ﬁ?re ayerrilla
conflicts for at least much of the time), the notioﬁﬁg_t territoﬁpl control
is difficultito pin down. As a leading commentaté‘ﬁg expli:ned, it

may vary.between day and night."™® In such circug ces, the
existence of territorialicontrol is thoroughly unsati ory to ﬁerve as
a condition for the applicability of rules of international humanitarian

law.

138 Secondly, contrary to what is provided in -Agj___c_ﬁiiona}'
Protocol ll, it is important that the whole of the‘:i__"_éi\‘et-_ﬁ'f internal armed
conflicts should be applicable to fighting be%ﬂ*uiﬁereht
non-govemmental groups and not just to,fightifyg between
government andsinsurgent forces. Im_ldés:“ésf_.’of civil war it is
frequently di_ﬂ"lc':"UIt to determin Wllmar@ group can properly be
regarded &s the govern_rﬁéhﬂic‘) ithe Btate coneérned.?® Unlike
Additionall Protocol l!,'::tkl_ige\té'sfﬁrf’:c:ommo A%cle 3 avoids the need to
addressithis question as a precond'tio‘igfc;r the applicability of
international humanitarian-law: Moreover, some of the most vicious
internal conflicts of recent years have occurred between factions
none of which could plausibly be regarded as the government of a
State, the government either having ceased to exist or being unable
to act.

Additional Protocol |, Articles 1(4) and 96(3).

G. Abi-Saab, ‘Wars of National Liberation” 165 RC (1979-IV) 353. The remark was
made in the context of an Article 1(4) conflict under Additional Protocol | but is
equally applicable to internal conflicts.

That was the case, for example, during part of the civil war in Liberia.
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139 Thirdly, with both common Article 3 and Additional Protocol I,
there is a problem that, even where the conditions for their
application have been met, governments are reluctant to admit that
this is so. This reluctance is particularly evident in relation to
Additional Protocol-t; since.for a government to admit the
applicability of the Protocol is to concede that it has lost control of
part of its terntery It(has howgver, also been a feature of conflicts
under cemmon\A 3 Aé/Judge.hj(ooumahs has pointed out, this
is,a‘major weakness of the isy&f, S desugged for internal
armed conﬂlctsf’”f”‘lnﬂte\absence anEC fgptanc‘:b on the part of
the government, or of factson leaders, thatan armed conflict exists, it
is obviously less likely that'the law will in fact be a plied, (although
some govermments haye_ agreed to apply the s@ards in common
Article 3 while denying'that there is an armed c?f_lfkm%occﬂmng on
their territory). Yet the acceptance by a government that aR armed
conflict exists is not*la legal prerequisite for the amblhty f
common Article 3 of Additional Protocol Il. Both @ted to be
applicable prowded that certain objective criteria are, It is
therefore important that governments should not! %e i wed 'to
escape their obligations by denying the existence of an armed
conflict in circumstances where those criteria are(T rﬁ% ,-*'

140 Finally, the comparatively high thresho@{eﬁthe ’plicability
of the law of internal armed conflicts has opeﬂ@d*ﬂp the'threat of a
gap between the coverage of human rights tr ties apé the rules of
that law. Most human rights treaties g\egaﬁ vi;?on in cases of
national emergency 2 The q e§t ctly t constitutes
such an! erﬁergency h§s f?éq tiently proved %versml but it is clear
that the situation withinia State can reach-the stage at which that
State may invoke the derogation clauses of the human rights treaties
but still not amaunt to.an-arme&d conflict within the generally
accepted sense of that term. It is possible, therefore, that a State
might legitimately invoke the derogation provisions of the human
rights treaties to which it is a party and thus remove some (though

P. Kooijmans, ‘In the Shadowland between Civil War and Civil Strife’ in A. Delissen
and G. Tanja (eds), Humanitarian Law of Armed Confiict: Challenges Ahead (1991),
225 at 228-9.

See, e.g., International Covenant, Article 4(1) (‘public emergency which threatens
the life of the nation’), European Convention, Article 15(1) (‘war or other public
emergency threatening the life of the nation’), American Convention, Article 27(1)
(‘war, public danger, or other emergency that threatens the independence or
security of a State Party').
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not all) of the protections afforded by those treaties, while still not
being required to observe the limitations of the laws of war. There is
no logical justification for this state of affairs, since there is no
reason why, in a state of emergency falling short of an internal
armed conflict;-a-State-should be permitted to engage in conduct
which is forbidden to it in normal‘lime\and in the more serious
condltloms»of‘cm wat; Therobyious deswablllty of closing that gap
has' !ed'to tﬁ’e é%dﬂ'h‘lldﬁ%fa Bﬁdaratlon of. Minimum
Humanltanan Standards ("the 'f' i Iaratioa“)b;ld other moves
to elaborate a set: eﬁrnoh-derogable“s rds drawn from both
human rights: law and the laws of war.'? '

141 It is suggested th'erefore that the proteré:@n afforded to
those not taking partin hostilities — and, in parti ulaﬂato the civilian
population caught up in an internal armed conﬂlet would ke greatly
enhancedif the international community were w1lllﬁo takejthe

following: steps - &
1 make the threshold for the applicability of mnal
Protocol Il the $ame as that which curren ists for

common Article3;

2 ensure that the threshold which will then be‘anpllcab]e to both
sets of provisions is faithfully applied; and R,

3 harmomse the law of internal armed c with he law of
human rights by the adoption of a set ndards common
to human rights law and the law of lnie al conflicts which are
to be applied at all points on the sﬁect m o lnternal unrest.

142 Itis"accepted-that these probosals would involve a reversal of
posntlons taken only Just oyEér\tWenty years‘ago when Additional
Protocol II was adopted and would be‘ggen by some States as a
threat to soverelgnty In-practice, however, no such threat would be
involved. Violations of the law would not, of themselves, furnish a
justification for intervention.'?® The restriction on the freedom of
action of States would be small and the humanitarian gain potentially

very considerable.

See, e.g., Meron and Rosas, ‘A Declaration of Minimum Humanitarian Standards’
85 AJIL (1991) 375.

Additional Protocol Il, Article 3.
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The Substantive Law Applicable to Internal Armed
Conflicts

143 A second problem concerns the comparative paucity of the
substantive lmh*integlgl armed conflicts. Even after the
adoption of Addltlonal Protocol Il, this-body of law is very limited,
especlally when) one %compan;s it W|th the
to tnternatlcmaf coﬁﬂlcts T I’;‘e Q}s lcatlon hat some States are
prepared to app y the whole of thed: "'“?}:-a__ terna %al armed conflict
to internal armedicon"ﬂi s as well.'* ifig f?pbeals h\amber in
Tadic, however denied that the customafy law of interpal armed
conflicts had"yet reached the point where it wa%ml to that for
international armed conflicts.'® Moreover, some%@atures, of the law
of internatignal armied conflict — such as the law@f beliigetent

occupation — are inappropriate for application in %em tional

conflicts and it is unlikely that the majority of Stat uld be willing

' to accept the application of, for example, the undérlyiat premise of

the Prisoners of War Convention, that prisoners mmay ot be
subjected'to punishment for the mere act of participating in
hostilities, in conflicts between government and i?gu[gentf ces.

144 Nevertheless, there are other, less contiovetsial principles of
the law of international armed conflicts whic% - be applied to
conflicts occurring within a State. The most oi ious cafididate is the
provnsnoﬁs of the Eirst and Second Ger;éi?a ol en iohs. Although
Addltlonal Protocol I, Articles 7-1 ; out pnnmples for
the treatn‘ienf of the wou ded%n Wi/pztectlon of medical
personnel, those prov:é;ons\lgckathé" detai First Convention,
some ofithe provisions'of Which con.'l/);sefully be extended to
internal conﬂlcts Additional Praotecdl Il has no equivalent of the
provisions of the Second Convention. While internal conflicts
seldom have a naval dimension, it is not impossible that they might
do so, in which case the extension of the principal provisions of the
Second Convention to internal conflicts would be of great value.

See D. Fleck (ed), The Handbook of Humanitarian Law in Armed Confiicts (1995), p.
48, reproducing para. 211 of the German manual of the laws of war issued to the
Bundeswehr.

Loc. cit., para. 126.
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145 The law of internal armed conflicts also contains very few
provisions on the conduct of hostilities themselves. Article 13 of
Additional Protocol |l states the basic principle that "the civilian
population, as such, as well as individual civilians, shall not be the
objecj_gﬂgttask". This-replicates the provision of Article 51(2) of
Additional Protocol I. However, unlike Additional Protocol |,
Additiopal Protocol II comaingehno definition_of the civilian population,
a sqgnlﬂsani any\da ing g‘i'n f 4 smce the distinction between
ctvlli'ans and combatants tend nore dlff' to draw in an
internal conﬂlct ",;_-"‘e'ﬂ(e_ﬁ no prote iOn4 y llan\ijects (other
than that in Afhcle 14 for. ijects lndlsp le for the_survival of the
civilian poppjatlon) There is no definition bf a legitimate military
objective, comparable ta’ that in Article 52(2) o itional Protocol I.
Moreover, while outlawing attacks directed spew against
civilians, Additional Protocot Il does not incorporate the pri
proportlonallty i.e. that attacks may not be Iaunc@gain a
military objectlve if that attack may be "expected ;.,.. e intidental
loss of cwihan life, injury to civilians, damage to ciuili
combmatki)n thereof whlch would be excessive ift refation tojthe

respectlvely which’ 'translate the main principles
protectlon of civilians and civilian o (&%”f@ |
commariders:” Article 57 is a p %

out, as |t ‘does, a "chetk' f"’t"I i’% who or
that the § '_"d.owsmns on thesp?ofectlon of the“civilian population are
properlymbserved There are no ¢ arable provisions in
Addltlon:ll*Pmtocol ll._Since;fiowever, commanders in internal
armed conflicts are required to observe the principles set out in
Articles 13 to 16 of Additional Protocol Il when they order an attack,
a similar check list may of great value in helping to develop a cuiture
of compliance.

147 The evidence of the last fifty years is that the civilian
population suffers at least as much in internal as in international
conflicts. The extension to internal conflicts of more of the principles

Additional Protocol I, Article 51(5)(b).
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and rules for the protection of the civilian population from the effects
of hostilities would offer a significant advance without unduly
restricting the ability of a State to combat rebellion within its territory.

148 The laws-of internal.armed conflict also lack provisions for the
protection of combatants. Apart from Article 4(1) of Additional
Protocol.l, which,prohibits orders not to give quarter, the only
provisnons regardmg the* ttea’fmghtq{f combatants concern their treat-
ment after capture. The logic wl@ behlna\t € unnecessary
suffenng pnncapie, . _,x:ar is equﬁ icable toninternal conflicts
and it should: be made clﬁr that this pringiple is also applicable
there. There is also goodi reason to apply to internal armed conflicts
more of the provisions ofy weapons and methoﬂ@ warfare which
apply in international€onflicts. As the Appeals ber fthe
International Criminal Tribunal for the Former Y joslavia h S said:

. .elementary considerations of humanity agd comm n sense
make it preposterous that the use by Stat eapeon
prohibited in armed conflicts between the s be llowed
when States try to put down rebellion by tl{fgﬁfﬁ'@n nationals
on their own territory. What is inhumane, and conseguently
proscribed, in international wars, cannot but be inhumane
and inadmissible'in civil strife.'? oy,

149 Several of the more recent treaties on wea@nry /the
Chemical Weapons Convention, 1993, the art@nded Pr@tocol Il to
the Weaponry Convention and the Land erLes Conven{lon 1997 —
are appllcable in.internal armed conﬂlcl'% }Whe’older reaties,
however, are not, for the most P ifi e:éi lly a A:‘able in internal
conflicts: (although the 1925 HEﬁla“;nd Biolégical Warfare
Protocol has been treated ‘gs‘laﬁng down si/hdards which are also
applicable to conflicts within a State).

150  There is, therefore, a strong case for saying that these
principles on the protection of the wounded and sick, the protection
of the civilian population from the effects of hostilities and the law of
weaponry should be applicable in internal armed conflicts. Whether
it is necessary to extend them by treaty is another matter. The
decision in Tadic suggests that many of them may already be

' applicable as part of customary law. Since it is more than likely that

the jurisprudence of the International Criminal Tribunal for the

Loc. cit., para. 119.
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e

Former Yugoslavia and the International Criminal Tribunal for
Rwanda, as well as the International Criminal Court (if that body is
established) will lead to the further elaboration of those customary
rules, a treaty may well be unnecessary.

151 If, however, it is accepted that the principles considered in
this section-of the R shpujd be applied in intermnal armed
conﬂlctst tH"retase ﬁva, ages to acfiigving this goal by

means of a new treaty since th ild
;_;,gn the law*and would help

approach to the rewvis
in ellmmatlngv some of the uncertainty wgﬁ undoub\édly exists at

present reg;jdlng the confent of the customary law.'?° \gs
noticeable; for example; that only a year befor: decision of the
Appeals Gt_t_‘amber in“Fadic, the Commission of s appointed to
investigate violations of international humanitari in law in the former
Yugoslaviatook a far more restricted view of theécﬁnt of the
customary]aw apphcable to internal conflicts tha hich was
subsequeﬁtly adopted by the Chamber. ® It is al n to question
whether,/ gs Sir Hersch Lauterpacht commented many years}ago,
criminal trials are the best forum in which to resolve difficult |
questionsiabout the content of the law regardlngfw*éépons,,‘targets
and the conduct of host1tt|es 131 -

e"
iy iy

Compliance with the Law of Internal Aﬁn“""ﬁ Corfﬂlct

_e‘

The Appeals Chamber in” Tadic n¢|t %2 '
T’he emergence 'geg% tloned general rules on intemal armed
conflicts does not- hat mtem:l‘?#esll::egulated by general
ln‘tarnatlonal law in all its aspects o particular limitations may be
‘netbd (i) only a num gr,of-rﬂle/sjand principles governing international
armed conflicts have gradually been extended to apply to internal conflicts;
and (ii) this extension has not taken place in the form of a full an
mechanical transplant of those rules to internal conflicts; rather the general

essence of those rules, and not the detailed regulation they may contain,
has become applicable to internal conflicts. (Loc. cit., para. 126)

The Commission stated in its Final Report that:
The treaty-based law applicable to internal armed conflicts is relatively
recent and is contained in common article 3 of the Geneva Conventions,
Additional Protocol ll, and article 19 of the 1954 Hague Convention on
Cultural Property. It is unlikely that there is any body of customary inter-
national law applicable to internal armed conflict which does not find its
root in these treaty provisions. (United Nations Doc. S/1994/674, para. 52.)

H. Lauterpacht, The Law of Nations and the Punishment of War Crimes’ 21 BYIL
(1944) 58 at p. 75.
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152 The most serious problem with the law of internal armed
conflict is, however, the very poor record of compliance. A marked
improvement in compliance with the existing law would be a more
significant step forward than would the revision of that law along the
lines which.have-just-been.suggested. The topic of compliance with
the‘laws of war in general is considered in Part VI. There are,
however; a number of issues,peculiar tb'cor_npliance in internal
conﬂict's.which-'fr'e,qun'ﬁ_e _-b'rigf ¢On;megt here.
(6 ‘¢ B W s

F

v V.

153 First, it isi@nlyirecently that it %2 established that
individuals who' commit serious violations{’f/tme laws of internal
armed conﬂ__iq:ft are guilty of war crimes under international law. As
recently as five years ago, this proposition wa__s:@bted\ nd when
the Security Council-éstablished the Internation%%ﬁgnina Tribunal
for Rwanda in 1994, giving it jurisdiction over violations of

Article 3, thfis act was described by the Secretary(-ﬁ
innovation, which "for the first time criminalises ¢ .
Since then, however, the fact that both the Yugosj” i
tribunals have clearly been given jurisdiction overjsu chioffentes by a
Security CGouncil which\considered that it was acting within the
existing law and respecting the principle nullum c“ﬁ?ﬁ\eq sineflege, the
decisions of the International Criminal Tribunal,tfdnau‘i'é Forpher Yugo-
slavia," and the widespread acceptance of tk :,s;}m ciplZin the
negotiations for the establishment of an international criminal court
make it difficult to argue convincingly trlgt.‘thé""égﬁceptzof war crimes
does not extendsto internal conflicts. ¢ %

"
% R

154 What does notisd éxtend, however, istfie special machinery

P

for addressing grave ____t'_>__tjeach'é"'s of the G/e;z va Conventions'* and, in
partic_:ular,-llithe duty (as opposefﬁ:,the right) of all States to make
such conduct criminal under tfieir own law, investigate alleged
violations and, if there is sufficient evidence, to prosecute or extra-
dite.’®® This part of the machinery for ensuring compliance with the
laws of internal armed conflict would be greatly strengthened if

(a) serious violations of the laws of internal armed conflict are

United Nations Doc. S/1995/134, para. 12.
In addition to Tadic, see Prosecutor v. Martic, 108 ILR 39.
Tadic, loc. cit., paras 79-85.

See, e.g., Geneva Convention 1ll, Articles 129-30.
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included in the jurisdiction of the International Criminal Court, if that
body is established, and (b) the machinery for the national
prosecution of such offences were strengthened.

155 Secondly; it would-be_easier to develop and foster a culture
of-compliance with the law o?mmal .armed confiict if there was a
greater degree of exhemal momtonng of co[gpllance during a conflict
(as opp@sed tol pro' scation of wélatgons which normally occurs after
the conflict has ended and in any ébyj? long after the alleged
violation has been commttted) Two %s‘ could betaken in that
regard. First]the right of: mltlatlve WhICh ' Internatiopal Committee
of the Red Cross current!g, possesses under common AQ{Ie 3 could

be strengthened. In parﬂéular, States could b__ett%uured 0 accept
the offer of the International Committee of the moss services,
as is already the case in international conflicts,'® if they have not
accepted some other form of international supen\}ﬁ. Secpndly,
the jurisdic_'tion of the Fact-Finding Commission e hed by Article
90 of Additional Protacol | could be extended to m}m%g% conflicts ¥’

| |

156 Finally, as mentioned in Part Ill of this Report, it is pgssible

that the monitoring mechanisms of human rights{é%ﬁyentio;s couid
be used in an indirect way to assist in ensuring campliance with the
law applicable in internal conflicts. While it is ¢ rfthat

diction conferred by-that treaty, the relationsHifzbetwegn the law of
human rights and the law applicable i &n

close one. Ashuman rights tribunal |@q§tld'atmg leged violations of
the right to life in an“internal a‘t‘med ‘sonflict is likely, therefore, to be
investigating conduct Whlcm will also involvé alleged violations of the
laws of armed conflict.

157 The potential for action of this kind is illustrated by the
decision of the Inter-American Commission of Human Rights in the
case of Abella v. Argentina, which concerned the fighting that
followed a take-over of an army barracks. The Commission there
stated that:

See, e.g., Geneva Convention lil, Article 10.

itis understood that the Chairman of the Commission has already been invited to
act in respect of an internal conflict by the government of the State concemned,
although the Commission itself was not formally involved.

© All Rights Reserved

for use in the context of the Centennial of the First intemational Peace Conference only



Centennial of the First International Peace Conference PRELIMINARY REPORT

Humanitarian Law and Laws of War

Greenwood - 68 -

VL

138.

139.

. the Commission’s ability to resolve claimed violations of
this non-derogable right [to life] arising out of an armed
conflict may not be possible in many cases by reference to
Article 4 of the American Convention alone. This is because
the American Convention contains no rules that either define

/,gr.dlstmgl:i”s"h cmhans‘t@ combatants and other military
targets, much less specify'when a civilian can be lawfully
attacked-orwhen;civilian casualties are a lawful consequence
of military opefations, Therefore w'ﬁe Commission must

necessarily ook to'and app1 y defi nltlonaliz\:ards and

relevant rules_of humanitari4 ;4'- as sourggs of authoritative
gwdane&!m.its rﬁsglutlon of this«id
aIIeglngf iolations of the America !

gther kinds of claims
ALonvention ip combat

sntuatlons 138 ) _
P
158 This:approach, WhICh builds upon the com on greynd
between the law of human rights and the iaw of al al:i'ped
conflict should be encouraged as an aid to ensurin@®ompliance,
although, of course, it should be noted that hum ts trifunals

normally possess jurisdiction only in respect of allag__ violations
/“"‘-1»-‘\-4}‘

committed by the State. f ;

159 The principaltheme of this Report hast en th)at whatever
the shortcomlngs ‘of the laws of war, t* por.tént objective is
now to |mprove compliance wj % or Ms here that the
greatest vgeakness liesy ¥ % '*rec htln the former
Yugoslavia Rwanda and Se na ia to take e jast three notorious
examples, have shown the extent to Wthh the most fundamental
principles‘of the laws of war-areé disregarded in practice. While the
substantive law is certainly capable of improvement, as this Report
has endeavoured to show, it is curbing this tendency to flout the law
which must be the priority. This Part of the report will therefore
concentrate on some of the ways by which this might be done.

Report No. 55/97, para. 161.

See the recent studies by H. Fox and M. Meyer, Effecting Compliance (1993) and
European Commission, Law in Humanitarian Crises: How Can Intemational Law be
Made More Effective in Armed Conflicts (1995).
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Prosecution of War Crimes

160 The most obvious, and currently the most studied, way in
which the international community could improve compliance with
the laws of-war'would be through strengthening the system for the
prosecution of war crimes to the point.where the likelihood of being
broqght;to{._j’_q'st\f@;}'a a(itedfas :‘E_;'ii;rea_l_l_deterrentxto those contemplating
the comimission of war'crimes. ?\
161 At the timeofiwriting, the Int ﬁé’éﬁqmment l.Conference at
Rome was in the process of negotiating ‘kfgtatute for a permanent
International Criminal Court. If these nego‘tiationﬁ,are su\%cessful,

b

they will significantly strénbthen the existing pﬁé@ution ystem,
both by introducingjthe prospect of trial before apiifiternational
tribunal and, indirectly, by leading States to takel"_._giogg serigusly their
own responsibilities to bring such cases before thgif'nationaj courts.
It would be pointless:to embark upon a substantia’L' iIsgussion of
these possibilities until the outcome of the Rome r ejatio is
known. This Part of the Report will, therefore be‘i[‘ejs d in the light
of those negotiations after they conclude in July 1998.

162 Itis, however, important to bear in mind'that, even if the
Rome negotiations are successful and an eﬁ%@inter ational
Criminal Court with jurisdiction over war crim;e_\; @:‘ stabjished, the
creation.of that Court and its subsequeptx séi\ikill not Be sufficient by
itself. Prosecution for violations of thi Iaﬁ?'e‘,i ay be an effective
means of enforcement but it.is feltber, B only, nor necessarily the
most effective, means 'of ensurihg.ecompliance. War crimes
prosecutions are themselves én"admiss'orf(c')f failure in that they
necessarily occur only after an offence has allegedly been
committed: -A strategy for-improving compliance with the laws of war
must pay at least as much attention to the prevention of crime as to
its punishment. There are a number of other areas in which action
could be taken, often without the need for any change in the law, to
ensure the better implementation of that law.
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VI.2 Peacetime Measures

140.

163 Compliance with the law in relation to any activity is likely to
be enhanced if those who engage in that activity are aware of their
legal responsibilities and the. stgp\\whlch they must take to
discharge them, in short, if a "culture~of compliance" is developed, in
which.respect fon the lawiis sgen as a nofmal and essential part of
behaviour.¥°  The' dﬁv’elo‘pmenﬂ .

important factor in ensunng that iﬁ? _
of prosecutlonf”Foﬁ%’ﬂa”Tnple Articles4 &7}

ensure that the target is a’legltlmate mlhtary objective, that civilians
are not themselves targefed that certain other@bjécts s ject to
special regimes of protection (e.g. under Article 56) are not
attacked, that the attack will respect the requirement of
propoﬁiopélity and that, in choosing the methods afid means by
which the attack is to)be carried out, he selects thgSe which will be
likely to avoid, or at least minimise, the civilian caﬂ:w V\l:lle
prosecutions for failure to comply with these requirements a
possible, it is likely to be far more difficult to bring a successful
prosecution for, e.g., failure to comply with the piropottlonalzz/
principle;or,the selection of the wrong method or means ofl attack
than for aqcnme such as the murder of pnso@f%e bgst hope of
ensuring that a commander will respect thoSe intiples/laid down in
Additional| Protocolil (or the largely snmujar*gih les in‘customary
law, where Additional Protocol | is no{&app ica )Is!ff the
comman%er Jis sufficiently wgil awgl *g%g_‘, i retosy{wmllmes that he or
she mstmc‘hvely takes such} canmdaratlons in account in planning
and taking decisions.

164 Central to-the-creation of such a culture of compliance
amongst the military is the proper dissemination of the laws of war
and training in their application in particular circumstances. The
1899 Conference recognized this need. Article 1 of the Convention
on the Laws and Customs of War on Land, to which the Regulations
are annexed, requires States to "issue to their armed forces

L. Henkin, International Law: Politics, Values and Functions 216 RC (1989-IV), pp.
67-87.
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instructions which shall be in conformity with the Regulations" 4!
The duty of States to disseminate the provisions of the relevant
agreements to the members of their armed forces and their civilian
populations is also stipulated in the Geneva Conventions and
Additional Protocol-1.1%2

165 __Measures of this kindieannot be left until after the outbreak of
a conflict, for then the B'élj_ige"ie(;f Sates tend-to have other priorities.
Itiisimportant that all Statés'"'prﬁ’@gf ppropriate education and
training in the laws/ef War for the mér ibefs of their armed forces in
time of peace. That can, of course, be shébrlemente\d if the State
concerned becomes invalved in hostilitie;‘but a culture of
compliancef:annot be cfeated overnight and,@ﬁ@st wi‘fh regular
armed forces, peacetime instruction is essentia!,__g&nf{gartic\.llar, that
instruction has to be more than simply a presenﬂa_figﬂr_\_of the rules of
the laws of war; it has to demonstrate how those laws form an
integral part of military life and the business of ﬁgl{ffiﬁ‘ﬁj It is
therefore important that assistance be given to thégeﬁtateS’ hich
lack the resources to mount programmes of this Kin -g} whose
governments are unsure of what is required. The Internatiopal
Committee of the Red Cross, especially through fts fiew Adtisory
Service,® and the International Institute of Humanitarian Yaw
already pe?form valuable work in this respect. %ihQ;EXpa sion of
these and similar programmes — something gﬁ’{éh ‘would require
greater resources —would be a simple (g\ng uﬁqfémati c yet potentially
very effe"ciive method of improving gcmpﬂéﬂcé with the laws of war.
166 Oﬂ'.i'er measures whiéﬁ“"ﬁeé_??tb Be taken in peacetime
include, inter alia:-

a the scrutiny of new developments in weapons and methods
of‘warfare.to.ensure th’aﬁrey will comply with the
requirements of the laws of war (Additional Protocol |, Article
36);

b taking into account, in decisions about planning, the
obligation in Additional Protocol I, Article 58(b) to "avoid

‘Les Hautes Parties Contractantes donneront a leurs forces armées de terre des
instructions qui seront conformes au Réglement ...’

See, e.g., Geneva Convention lll, Article 127; Additional Protocoi |, Article 88.

P. Berman, ‘The International Committee of the Red Cross's Advisory Service on
International Humanitarian Law’ 26 int Rev of the Red Cross (1996) 338.
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locating military objectives within or near densely populated
areas"; and

c the establishment of systems for handling prisoners of war
and other detainees in the event of armed conflict.

167 States need to be encouraged_to take such measures and,
where necessary, assisted t9,do so. In thig context, one possibility
which could bejconsidered is the establishment of a system of
periodic reporting to an impartial Bodyi(s mparablg to the system of
periodic repor_t_ingdgg_;’,_tt_n‘:g- Hnited Natio 'ﬁl}ggn Rights Committee by
States party to'the International Covenartson Civil and Political
Rights, 1968), although it must be recogﬁized that the sensitivity of
much military information-'ifs such that any suchseq) irerﬁ'ent would
necessarily have to be limited in scope.

The Protecting Power and the Role of the fn%éﬁlatl nal
Committee of the Red Cross

168 The law is more likely to be respected if t e_g&is effective
monitoring of compliance and if discreet pressur .caj:i’-’ be br!ought to
bear upon States not to commit, or to tolerate dj:‘%pmmi sion by
those under their control,/of violations. In par?it;tiE‘r, access to
prisoner of war camps’and detention centre'“s’;-_ﬁ.lfl'ia'_éxch%ge of
reliable lists of prisoners of war and the-fact '{h;i‘ prisohers of war,
detaineés{and__th'é population of&m%& iéi‘ri-torywave recourse to
some ou_'té_ide body for‘tr}gi‘r pratestic m-are all measures likely to
encourage compliance!withithellaws of war.~The Geneva
Conventions and Additional Protocol | contain provision for the
appointment by belligerents of protecting powers — neutral States
which will oversee the treatment of prisoners of war and other
nationals of one belligerent by its adversary. Protecting powers
played an important role, especially in relation to prisoners of war,
during the Second World War.

169  The system of protecting powers has, however, scarcely
been used at all since 1945. In part, the problem has been that a
belligerent State is under no obligation to accept the nomination of a
protecting power by its adversary. Article 5 of Additional Protocol |
attempted to strengthen the system by providing for a series of steps
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to be taken in the event that agreement on the appointment of a
protecting power proved difficult but it stopped short of imposing
upon States a duty to accept a protecting power.

170 The.international-climate has undergone great changes since
1977 and some things which were-unthinkable then are
commonplace today In; pamsular there appears to be a greater
readlness to accept a d'egreefoﬁf party settlement and outside
mtewentlon It may be, therefé j‘ e imposition of such a duty
is no longer unthifikable;. If that is t it would be a valuable
change in the law. [f, however, it is nece&a%ry to work within the
existing legalframework, much could still be done to encourage a far
more widespread acceptance of the protecting: Jer system. I[f life
can be breathed back‘into this system, the machi mleor nsuring
compliance with the laws of war would be signifi cantly stre ﬁthened
171 in the absence of a protecting power, the Coﬁ;\zentlons and
Additional Protocol | require belligerents to accept. jj_'; ervices of the
International Committee of the Red Cross, or anoq’thérl ternational
humanitarian organization. It is, however, notorious that thig is not
always done. It is of the.utmost importance thatfth&'ntern
community makes clear that denial of access tothe International
Committee of the Red Crass on the part of a Stgte is b;)? unlawful
and wholly unacceptable. It has already beeh su:_f}gest in Part V
of this Report, that the duty to accept th,g ser:}es of the
Internatiopal Committee of the Red GJross”sh Id be/éxtended to

internal armed conflicts. »'{\..

The Fact-Finding Commission

172 Article 90 of Additional Protocol | established a Fact-Finding
Commission with competence to:-

(i) enquire into any facts alleged to be a grave breach as
defined in the Conventions and this Protocol or other serious
violation of the Conventions or of this Protocol;

(ii) facilitate, through its good offices, the restoration of an
attitude of respect for the Conventions and this Protocol.

173 The competence of the Commission exists in respect of
States which have made a declaration accepting the competence of
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the Commission to enquire into allegations by any other Party
accepting the same obligation.

174  This is a modest but important measure, for the
estalel‘s_ﬁglent of-the-faets,.in_the case of an alleged violation of the
law; by the decision of an authori w\and impartial body may be of
great assistance) |n“pqtt|rf an}end toa contlnumg violation or in
preventing'a rebetrtian ofthat viole It is, therefore, a matter for
greatregret that, at the time of&éﬂfiﬂls Rep\rt, fewer than one in
three of the States parly to Additio col | ha made

declarations aeceptlng the competence Fﬂ{\,e Commission. In these
CIrcumstances it seems unllkely that any ﬁroposal that cceptance
of the Commission's competence should be made£ompuylsory would

be accepted. Nevertheless, States should be eggpﬁliage to accept
the competence of'the Commission at the earliest possnble ate and
initiatives to that effect should be taken through tﬁ'é;Unlted ations
and regional organizations. s ’Y

S——

The Role of States and the United Nations

175  An important means of persuading belltgerent States to
demonstrate a greater respect for the laws of wﬁflé through the
pressure of international public opinion. In g_at‘f?[ﬁls faofor is a
product of media coverage, the activitiesiof @goverﬁmental
organizations and the interest of the bhciﬁt Iarge Adverse
publicity:for violations of humqnﬂ etimes have
consnderaﬁle mﬂuence This“'ﬁ:*s{o usly a d sirable development
which should be encouraged Wherever‘, sible (e.g. through the
enforcement of rules of law designed"{b protect journalists covering
armed conflicts).

176  All States, however, have a measure of responsibility for
ensuring compliance with the laws of war, even in conflicts in which
they are not directly involved. Common Article 1 of the Geneva
Conventions (and the corresponding provision in Additional

Protocol ) provides that "the High Contracting Parties undertake to
respect and to ensure respect" for the Conventions in all
circumstances. While it may be going too far to read this provision
as imposing a legal obligation on neutral States to intervene in order
to prevent or remedy violations of the Conventions, it does at least

© All Rights Reserved

for use in the context of the Centennial of the First International Peace Conference only



Centennial of the First International Peace Conference PRELIMINARY REPORT

Humanitarian Law and Laws of War

Greenwood -75 -

144,

suggest that a neutral State has the right, or standing, to make
representations to a belligerent suspected of violations of the
Conventions (or, as the case may be, of the Protocol).

177 In_addition, Article-89_of Additional Protocol | provides that:

In situations of serious violations of the Conventions or of this
Protocolithe High Gentracting Parties undertake to act, jointly
or individtially, in’ co-élﬁergt n with the United Nations and in
conformity with the Uhltéq tufns Charter.

.=

178 A more ngorous appllcatlon ofJ tﬁ'ié provns:on could provide an
effective means of lmproving comphance«@nth the laws,of war.

There are indications, for example that the i |nq igs conducted by
the United!Nations into.conditions in prisoner 6 r camps during
the Iran- Iraq war and into the use of chemical wga:ggns byiraq had
an effect in improving conditions in the camps and{a although this is
obviously less susceptible of proof) in deterring furtf ( use of
chemicatweapons. L <
T

179 In part, the effectiveness of such measures Iles in the
generation of adverse publicity, acting as a catalyst for mtejwational
political pressure on the'law breaker. In recent )fears;i howeéver, the
Security:Council has gone further. In addition fo "tf@ndem ing
violations of the laws of war and calling upon ﬂne States oncerned
to respect the law, the’Council has, on a numB“ess,of ocgasions,
determined that violations of the Iaws ofw
threat to lnternattonal peace and s\e ty" that
prevent or punish those wolatians he .been ordéred by the Council
in the exercise of its powers; under»fChapter VAl of the Charter!#*
Such action on the part ofthe Security Géuncil, though obviously
possible only in cases of particularlyserious violations, is potentially
a particularly powerful-means of enforcement.

See, in particular, the Council’s resolutions on the former Yugoslavia, especially
Resolutions 808 and 827.
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VIL.6 State Responsibility

145.

146.
147.

180  Although not discussed in 1899, the question of State
responsibility and the liability to pay compensation for violations of
the laws ofrwar’W'a'é'Eﬁhsideneda\tlength at the 1907 Conference,
which added to the Convention on the.Laws and Customs of War on
Land ajnew Aftidle[3 (whilc rovided tha:
A béfligéfenthﬁa"'v"“"'iw:t;i‘ichf\’/'l tes t%p.ovisions of the
[Regulations on the Laws{and {Cystoms of.War on Land]
shall, if theiéase.demands, bejiable to pay\compensation. It
shall bé responsible for all acts*’g&%;:ﬁitted by persons forming
part of its armed forces. R

181 Remarkably, it appears that this provisidﬁ'?was no\ intended to
be confined to claims between States but was t extend 13, a direct
right to compensation for individuals.™® This measugg was seen at
the time as an important inducement to States to .%gly with the
Regulations and to ensure compliance by their forces./

e ot )

§ -.?-..E

182 In practice, however, the payment of compensation for
violations of the laws of‘war has been rare, most conflicts Ieéving the
defeated party in such aweak economic state that ftj‘:as n“cgt been
considered. feasible to press for compensation:ﬁj‘ﬁ’g Gulf Conflict of
1990-91, however, is an exception. Iraqgs dg%‘tb?d‘bmp sate those
who suffered loss as a'direct result of its inw@%}!ﬁ"bf Kutvaif*®
includes (though itsis not limited to) the pé xrﬁe'_' of ¢ zpensation for
violations of the‘laws of war. For example, i the }!;e of claims
from members of the Coguﬁig\r}j':arm;a}dﬂﬁfcés, the’Governing Council
of the United Nations Compensation CommisSion has held that such
claimants are eligible.for combensatiorj,eﬁly if they were prisoners of
war and their loss or injury "resulted"from mistreatment in violation of
international humanitarian law (including the Geneva Conventions of
1949)"."* Members of the civilian population in Kuwait are also
eligible for compensation in respect of loss or injury resulting from
violations of the laws of war by Iraqi forces.

F. Kalshoven, ‘State Responsibility for Warlike Acts of the Armed Forces' 40 ICLQ
(1991) 827.

Security Council Resolution 687 (1991), para. 16.

Goveming Council Decision No. 11, United Nations Doc. S/AC.26/1992/11; 109 ILR
612. it is not clear why members of the armed forces who were the victims of
violations of the laws of war while not prisoners of war are excluded.
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183  The duty of States to compensate the victims of their
violations of the laws of war — quite apart from being something
which should be enforced for its own sake — could prove to be an
important means for encouraging compliance with the laws of war if
States considered-that-there was a substantial likelihood of their
being required to pay. While the me hanlsm established by
Resolution;687 ig likely to prove unique, cansideration should be
given to_if nding| dthér_ mééngfof BnsL nngc?\}htme normal duty of a
e'to com Violatiofsfofsinternational law is properly

Human Rights Mechanisms
R
184 Finally, it is possible that the various mechanisms foy the
enforcen;_effnt of intemational human rights law m able {o offer a
measure of assistance in improving compliance law$ of war.
Although' such bodies;have no jurisdiction to apply:t ws of war as
such, it is possible that in cases involving allegations of human rights
violations during an armed conflict (international or mternal) a
human rights tribunal will look to the laws of war Q’or\‘dludancge in
relation to. such issues as;whether the deprlvat:o‘n Qf life in‘a
particular.case was arbitrary. N

185  That is whatthe Inter-American mrmssmn Human Rights
did in its recent.decision in Abella \ % a Th /Commlsswn

was there faced with allegatl re had been violations of the
right to Iife on the ground that tﬁe.A ent:?a%y had used
excessive jforce in owowerlng a group.who had seized control of
an-army:barracks. The Commission“found that there had been an

internal armed conflict-and sfated that:

. the Commission’s ability to resolve claimed violations of
this non-derogable right [to life] arising out of an armed
conflict may not be possible in many cases by reference to
Article 4 of the American Convention alone. This is because
the American Convention contains no rules that either define
or distinguish civilians from combatants and other military
targets, much less specify when a civilian can be lawfully
attacked or when civilian casualties are a lawful consequence
of military operations. Therefore, the Commission must
necessarily look to and apply definitional standards and
relevant rules of humanitarian law as sources of authoritative
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148.
149.

guidance in its resolution of this and other kinds of claims
alleging violations of the American Convention in combat
situations.**®

186 It is not intended to comment here on the facts of that case or
the Comniission’s findings ifirespgct of them. The Commission's
approach to the relatlonshlp betwee\hu(nan rights law and the laws
of wari§, itis submm:éd in adcbrpance withnthat of the International
Court ofJustice in the Nuelear W? gps Advisery Opinion™® and it is
likely that a similar. approach will b takenby otfig\'knternational

human rlghts.bodiefs. Proylded that th nt material on the laws
of war and a’pbropriate legal arguments are put before'such a
tribunal, this approach may provide a further mdu&emen to States to
comply with the laws of war.

Conclusions

187  This Report has not attempted to cover the whole ofjhe laws
of war. Some of the issues omitted from this ReP"”i‘thor reasons of
space, are the subject of .consideration elsewh re.a part of the
Commemoration process.: The conclusions of n&Repomcan be
briefly stated. . T«‘T*

188 1 The 1899 Conference bégan,agreat efa of law
making lmrelation to the conduc,tso{ aaé‘”' The fact that the high
hopes of a-¢entury of peace;%th‘\ﬂe e ente
Conference have been so cmelly and exterisively disappointed by
the realities of the twentieth century should not be allowed to blind
us to the:achievements of that-taW-making process. As a result of
the 1899 and subsequent conferences, the laws of war at the end of
the twentieth century are far more advanced than they were at its
outset. Moreover, although this Report has emphasised the
violations of those laws during the last hundred years, violations of
the law have by no means been universal — the record of compliance
is poor but it is not non-existent. Where the laws of war have been
implemented, they have in large measure achieved the goal of the

Report No. 55/97, para. 161.
See pp. 22-25 of this Report.
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1899 Conference "to serve, even in this extreme case, the interests
of humanity and the ever progressive needs of civilisation".'*’

189 2 Nevertheless, the considerable achievement in law-
making has.not-been-matched by one of law enforcement. While
the laws of war undoubtedly?a%their defects and difficulties, the
most important-weakness injthe laws of war today lies not in their
subBtarice But i their irﬁple__r’ﬁen{’ ign. It hastherefore been the
pri_ﬁi_:ibal'théfne of this Report tﬁi:iff; ost urgent priority for the
international comhunjix:yln relation to fhelaws of war is not the
revision of that law but improving the record of compiiance. To that
end, the Report has made a number of sﬁggestioqs i:\;aert VI,
although the subject is also considered throughﬁi)fﬂthe port.

190 3 The one area of substantive law Wh:i_g_g it is
suggested, is in urgent need of revision is that ré@ﬁ’g’ to th
conduct of'internal armed confiicts, where Part V Report has
made a number of proposals for consideration. I.ff_ypg:gere. owever,
revision of the substantive law is less important tl‘\"far;hadhievir;\g an
improvement in compliance with the law which alr_gady exist?i. A
substantial improvement in compliance even with "iﬁﬁ;,skele}al
provisions of common Article 3 would do moreitﬁagﬁ'ieve ;
humanitarian goals in internal armed conﬂictsﬁéﬂﬁbould he mere
adoption of a new treaty, no matter how muchiihat treatly improved
the substance of the'law. %

191 4 The Report has\alsq_}_s@esiéd that there is a need
for further study (though nq‘fq\fi%\_;:e/__é‘;\arily for } evision of the law) of
the relationship between the law of the Upited Nations Charter and
the laws of war. That need exists at-tfo levels. First, the
implications-of the Charter- for'tﬁézonduct of warfare by States calls
for further thought. There remains a tendency to assume that the
Charter has an impact only upon whether it is lawful for a State to
resort to force, whereas the limitations inherent in the right of
self-defence and the obligations flowing from the decisions of the
Security Council also have serious implications for the way in which
force is employed. Secondly, a more immediate concern is to
determine and clarify the law applicable to the conduct of military

Preamble to the Hague Convention with respect to the Laws and Customs of War
on Land, 1899.
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operations by the United Nations itself. Both of these issues are
considered in Part Il of this Report. Further work upon these issues
has the advantage that it will not require any change in the law or,
therefore, the convening of a major international conference.

192~ With regard to the Taw. applicable to the conduct of
hOStIlItleS m lntematlonal arn)ed conflicts; the Report suggests that
the, two areas in which.the stizonﬂ case can.be made for revision

are' fhe law of naval warfare an‘d of behae:t occupation.
These matters, have been consider art,IV. In‘each case,

however, the! Report suggests that, whrlaf,,{(v’may be desirable to
attempt a re\wsron of the lqw at a later daté, attempts todraw up a
new body of law on eithér of these subjects isdi to prove of
considerable difficulty. ‘There is a consequent r that a failed
attempt at'law reform may serve only to underm e the lawwhich we
already possess. The Report suggests that revrsroﬁ%f the iaw in
these two areas should not be regarded as a prloﬁty atthe resent
time.

L]

193 6 The law relating to nuclear weapons is the su ject of

discussion in other Reports. The present Rappoﬁeﬁii‘xwoul how-
ever, like to record his own view that this issue can, be tackled only

through the disarmament process.

Christopher Greenwood
London Schoolnf Economlcs #nd Political Science
. June 1998
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